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Court of Appeals of the District of Columbia. 


No. 3771. 

James S. Harlan, Appellant, 
vs. 

John Maynard Harlan. 


a Court of Appeals of the District of Columbia. 

In Equity. 

No. 39161. 

John Maynard Harlan, Plaintiff, 

vs. 

James S. Harlan and Richard D. Harlan, Defendants. 

United States of America, 

District of Columbia, ss: 

Re it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit: 

1 Bill of Interpleader. 

Filed July 5, 1921. 

In the Supreme Court of the District of Columbia. 

Equity. No. 39161. 

John Maynard Harlan, Plaintiff', 

vs. 

James S. Harlan and Richard D. Harlan, Defendants. 


The plaintiff' filing this, his bill for interpleader, states as follows: 
1. He is a citizen of the United States and of the State of Illinois, 
and a resident of the City of Chicago, in the said State, and he brings 
this suit in his own right. 
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2. Each of (he defendants is a citizen of the United States and a 
resident of the District of Columbia, but the defendant Richard D. 
Harlan is temporarily commorant at Montreal, in the Dominion of 
Canada; and each is sued in his own right. 

3. Prior to the year 1010 the defendant Richard D. Harlan, under 
and by virtue of the provisions of a certain last will and testament, 
had become and was, and since has been, and now is, trustee of 
and concerning certain properties originally consisting in large part 
of certain stocks, bonds and securities (hereinafter in the aggregate 
for convenience sometimes called “trust estate,” or “original trust 
estate”), of large value, to-wit, of the value of upwards of One Hun¬ 
dred and Ten Thousand Dollars ($110,000), which said trust estate 
was held, or intended so to be, by the said defendant Richard D. 
Harlan as trustee under the said last will and testament in trust 
(hereinafter for convenience called “original trust”), for the bene¬ 
fit of the beneficiaries thereof in and bv the said last will and testa¬ 


ment designated. 

4. In, to-wit, the year 1010 aforesaid the said trust estate should, 
and, but for the dissipation thereof as hereinafter appearing, would, 
have contained the following stocks, bonds and securities, namely : 


$10,000 St. L. I. M. A So. Ry. Co. Unifying & Refunding 4s. 
$10,000 Western Maryland R. R. 1st 4s. 

$10,000 St. L. & So. Western Ry. 2nd Gold Income 4s. 
$5,000 Verdigris Valley fnd. & Western 5s. 

$0,000 St. L. & So. Western 1st Gold 4s. 

$2,000 Rio Grande Western R. R. 1st 4s. 

$2,000 B. & O. R. R. 1st 4s. 

$2,000 Northern Pac. Gen. Lien & Land Grant 3s. 

$5,000 Missouri Pac. 1917 1st 5s. 

100 shares Penna. R. R. stock ($50.00 shares). 

50 shares C. & N. W. common. 

50 shares C. M. <& St. P. common. 


$3,000 Baltimore and Ohio Railroad Company First Mortgage 
4% Gold Bonds, due July 1, 1948. 

$4,000 Atchison, Topeka and Santa Fe Railroad Company (East¬ 
ern Oklahoma Division) First Mortgage 4% Gold Bonds, due March 
1, 1928. 


$8,000 Rio Grande Western Railway Company First Trust Mort¬ 
gage 4% Gold Bonds, due July 1, 1939. 

$10,000 Wheeling and Lake Erie Railroad Company First Con¬ 
solidated Mortgage 4% Gold Bonds, due September 1, 1949. 

$2,000 Kansas City, Fort Scott & Memphis Railway Company 
Refunding Mortgage 4% Gold Bonds, due October 1, 1936. 

$9,000 Chicago and Alton Railway Company First Lien 3!£% 
Gold Bonds, due July 1, 1950. 

$8,000 Kansas City Ft. Scott & Memphis Ry. Co. Rfnd. Mtg. Gold 
4%, due October 1, 193C 

$8,000 Northern Pacific Ry. Co. Genl. Lien Ry. & Land Grant 
3%, due January 1, 2047. 
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$2,000 Atchison Topeka & Santa Fe Rv. Co. Eastern Oklahoma 
Division 1st 4’s, due March 1, 1928. 

5. The said defendant Richard 1). Harlan, trustee as aforesaid, 
was and is untrained, inexperienced and unskilled in business 
affairs, and by reason thereof so inefficiently, unwisely and im¬ 
prudently handled and managed the said truste estate as that by 
the said year 1910 the same had become so dissipated as that the 
stocks, bonds and securities aforesaid were lost to the said estate, 
and, furthermore, the said defendant had become and was in grave 

and serious financial difficulties and embarrassment through 

3 and because of sundry individual indebtednesses which he 
was unable to meet and discharge, and the disclosure of which 

might have caused his management of the said trust estate to he in¬ 
quired into and made known, to his possible discredit, tending to his 
removal as such trustee as aforesaid. 

6. In or about the month of Januarv in the said vear 1910, the 
said defendant Richard D. Harlan disclosed to his wife and to the 
plaintiff and the defendant James S. Harlan, who are his brothers, 
his. the defendant Richard 1). Harlan's, financial state and condition 
as aforesaid, in respect as well of the dissipation of the said trust 
estate and the loss thereto as aforesaid as of his individual financial 
difficulties and embarrassment as aforesaid, and I hereupon it was by 
mutual agreement (hereinafter for convenience called “relief agree¬ 
ment’), promised, agreed and undertaken by and among the plain¬ 
tiff. the defendants and the wife of the said defendant Richard D. 
Harlan, each and everv of them with each and everv other and 
with the said defendant Richard D. Harlan, that the plaintiff, the 
defendant James S. Harlan and the wife of the said defendant 
Richard D. Harlan, should and would according to their respective 
means, powers and opportunities provide and furnish such several 
substituted stocks, bonds and securities as should and would in kind 
and in amount to their extent replace the trust estate aforesaid, and 
that they should and would place the said substituted stocks, bonds 
and securities (hereinafter for convenience called “substituted trust 
estate”) in the hands of the defendant Richard D. Harland, to he 
held by him as trustee as aforesaid in all respects as though the said 
substituted trust estate were the original trust estate aforesaid and im¬ 
pressed accordingly with the trusts in and by the said last will and 
testament aforesaid declared and created; with the proviso, however, 
that so much and such of the moneys to be furnished and furnished 
to acquire the said substituted stocks, bonds and securities aforesaid 
as might be necessary for the purpose might and would be used and 
applied for the payment of such of the individual indebtednesses 
aforesaid of the defendant Richard 1). Harlan as might be pressing 
and be deemed to require discharge to the end of avoiding dis¬ 
closure thereof and the effect or effects of such disclosure as afore¬ 
said. 

7. Conformably to the relief agreement aforesaid, and for 

4 the purposes thereof, the defendant James S. Harlan pro¬ 
vided and furnished in the aggregate the sum of Fifty-eight 
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Thousand Dollars ($58,000), and the wife of the defendant Richard 
D. Harlan, provided the sum of Twenty-five Thousand Dollars 
($25,000), making together the sum of Eighty-three Thousand 
Dollars ($83,000), independently of the sum subsequently furnished 
by the plaintiff to make up and constitute the substituted trust estate 
aforesaid, but because, and solely because, the stocks, bonds and se¬ 
curities which it was necessary to buy and to procure as and for such 
substituted trust estate were stocks, bonds and securities of sundry 


railroad or railway companies of the United States, or of the several 


States thereof, and the defendant James S. Harlan then and there¬ 


after until, to-wit, the year 1919, was a member of the United States 
Interstate Commerce Commission and as such was under legal and 
penal disability to buy, own or be interested in such stocks, bonds 
or securities, whether individually or as trustee as aforesaid, the said 
sums amounting in the aggregate to Eightv-three Thousand Dollars 
($83,000), which at first were in the hands of the said defendant 
James S. Harlan for the purposes aforesaid, were by common con¬ 
sent by him delivered and entrusted to the plaintiff, to be held, used 
and applied in conformity with the relief agreement aforesaid and 
for the purposes thereof, and the plaintiff received and undertook 
to hold, use and apply the same accordingly. 

8. Of the said aggregate sum of Eighty-three Thousand Dollars 
($83,000). the plaintiff', in. conformity with the relief agreement 
aforesaid and in the exercise of his best judgment in the premises, 
applied and expended, to-wit, Eleven Thousand, One Hundred and 
Fifteen Dollars and Ninety-four Cents ($11,115.94) in payment and 
discharge of individual indebtednesses of the defendant Richard 
D. Harlan as aforesaid, and the remainder thereof he used and ap¬ 
plied in and to the purchase of stocks, bonds and securities as afore¬ 
said, including stocks of a certain railroad company, investment in 
which latter, through circumstances unforeseen and not reasonably 
to be anticipated, resulted in a depreciation in value of the intended 
said substituted trust estate to the amount of, to-wit. Three Thousand 
Two Hundred and Forty-six Dollars and Seventy-five Cents ($3,- 
246.75); the said indebtednesses so paid and discharged and the 

depreciation in value aforesaid amounting together in the 
5 aggregate to the sum of Fourteen Thousand, Three Hundred 

and Sixty-two Dollars and Sixty-nine Cents ($1,462.69). 

9. At the time, or shortly thereafter, of such use and application 
by the plaintiff of the said aggregate sum of Eighty-three Thousand 
Dollars ($83,000) as aforesaid, the plaintiff made and delivered to 
the said defendant James S. Harlan a full and accurate account 


thereof, to which said account, showing in detail the use and applica¬ 
tion aforesaid, the said defendant at the time made no objection, nor 
did he make any until at the subsequent time, to-wit, nearly ten 
(10) years later, and in the manner, hereinafter appearing: of which 
account the plaintiff, at the special instance and request of the said 
defendant James S. Harlan, kept, and accordingly has, no copy, but 
as the plaintiff has reason to believe, and believes, the original of 
the same is still in possession of the said defendant or accessible to 
him. 
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10. Ensuing, as well as prior to, the rendition to the said defend¬ 
ant James S. Harlan by the plaintiff of the account aforesaid, and 
until and including, to-wit, the year 1019, and at the request of the 
beneficiary of the said original trust estate thereto entitled, the plain¬ 
tiff made remittances to the said defendant James 8. Harlan of the 
income and dividends of and from the said stocks, bonds and securi¬ 
ties so as aforesaid pro tanto constituting, and intended to constitute, 
the said substituted trust estate aforesaid, in each and every instance 
designating his, the plaintiff’s, said remittances as “for account of’ 
the beneficiarv aforesaid, and in no one of such instances did the 
said defendant James S. Harlan object to the manner thereof or to 
their designation as for the account aforesaid. 

11. In the year 1919, shortly after the defendant James 8. Harlan 
ceased to be a member of the United 8tatcs Interstate Commerce 
Commission as aforesaid, on his demand of the plaintiff that lie, the 
plaintiff, deliver to him, the said defendant, all of the bonds, stocks 
and securities which as aforesaid the plaintiff had purchased with 
and out of the said sum of Eighty-three Thousand Dollars ($83,000) 
aforesaid, (notwithstanding that the wife of the defendant Richard 
I). Harlan had as aforesaid provided and furnished Twenty-five 

Thousand Dollars ($25,000) thereof), the plaintiff, at the 
6 request and with the concurrence of the defendant Richard 

D. Harlan and his wife, did. on. to-wit, November 29, 1919, 
deliver to the said defendant, James 8. Harlan, to be by him held in 
his custody, the following stocks, bonds and securities, being the same 
which the plaintiff had so purchased as aforesaid, namely: 


$10,000 St. L. I. M. & So. Rv. Co. Unifying <fc Refunding 4s. 
$10,000 Western Maryland R. R. 1st 4s. 

$10,000 St. L. & So. Western Ry. 2nd Gold Income 4s. 
$5,000 Verdigris Valley Ind. & Western 5s. 

$6,000 St. L. & So. Western 1st Gold 4s. 

$2,000 Rio Grande Western R. II. 1st 4s. 

$2,000 B. & O. R. R, 1st 4s. 

$2,000 Northern Pac. Gen. Lien <fc Land Grant 3s. 

$5,000 Missouri Pac. 1917 1st 5s. 

100 shares Penna. R. R. stock ($50.00 shares). 

50 shares C. & N. W. common. 

50 shares C. M. & St. P. common. 


12. In delivering into the custody of the defendant James S. 
Harlan the stocks, bonds and securities last aforesaid, the plaintiff 
intended and understood that the same should and would be received 
and accepted by the said defendant Janies S. Harlan as pro tanto the 
substitute trust estate aforesaid, and never had any thought or re¬ 
ceived any intimation that the said defendant, James S. Harlan, did 
or might understand, or claim to understand, to the contrary, or any 
otherwise, until the making bv the said defendant upon the plaintiff 
of the claim and demand, or claims and demands, hereinafter more 
particularly mentioned respecting the payment by the plaintiff of 
the individual indebtednesses of the defendant Richard D. Harlan as 
aforesaid and the depreciation in value of the said substituted trust 
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estate by reason and in consequence of the investment in the stocks 
of the certain railroad company aforesaid. 

13. In addition to the stocks, bonds and securities last aforesaid 
delivered by the plaintiff into the possession and custody of the de¬ 
fendant James 8. Harlan as aforesaid, the plaintiff purchased and 
has delivered to the defendant Richard D. Harlan as trustee of the 
said original trust estate the following stocks, bonds and se- 
7 curities, namelv: 


$3,000 Baltimore and Ohio Railroad Company First Mortgage 
1% Gold Bonds, due July 1, 1948. 

$4,000 Atchison, Topeka and Santa Fe Railroad Company 
(Eastern Oklahoma Division) First Mortgage 4% Gold Bonds, due 
March 1. 1928. 

$8,000 Rio Grande Western Railway Company First Trust Mort¬ 
gage 4% Gold Bonds, due July 1, 1939. 

$10,000 Wheeling and Lake Erie Railroad Company First Con¬ 
solidated Mortgage 4 5r Gold Bonds, due September 1, 1949. 

* $2,000 Kansas City, Fort Scott & Memphis Railway Company 

Refunding Mortgage 4% Gold Bonds, due October 1, 1930. 

$9,000 Chicago and Alton Railway Company First Lien WV\. c f 
Gold Bonds, due July 1, 1950. 

14. The said stocks, bonds and securities so as aforesaid delivered 
by the plaintiff into the possession and custody of the defendant 
James 8. Harlan and those so as aforesaid delivered by the plaintiff 
to the defendant Richard D. Harlan are all of the stocks bonds and 
securities contemplated to be purchased to restore the said original 
trust estate and to enable it to he placed in the hands of the defend¬ 
ant Richard D. Harlan trustee as aforesaid, so as to put the said 
original trust estate in the condition in which it should and, as* 
aforesaid, would have been in, to-wit, January 1910, except only to 
the amount in stocks^ bonds and securities as aforesaid, of Fourteen 
Thousand Three Hundred and Sixty-one Dollars and Ninety-four 
Cents ($14,361.94) aforesaid, representing as aforesaid in the ag¬ 
gregate the amounts so as aforesaid used and applied by the plain¬ 
tiff in payment of the individual indebtednesses of the defendant 
Richard D. Harlan as aforesaid and the loss of Three Thousand Two 
Hundred and Forty-six Dollars and Seventy-five Cents ($3,246.75) 
by depreciation in value by reason and in consequence of the invest¬ 
ment in the stocks of the certain railroad company aforesaid, which 
said sum of Fourteen Thousand Three Hundred and Sixtv-onc 
Dollars and Ninety-four Cents ($14,361.94) represents and is the 
difference as aforesaid between the said aggregate sum of Eighty- 
three Thousand Dollars ($83,000) aforesaid and the price, when 
purchased by the plaintiff, in February or March 1910 of the stocks, 
bonds and securities so as aforesaid delivered into the possession 
and custodv of the defendant James 8. Harlan by the plaintiff on, 
to-wit, November 29, 1919, as aforesaid. 

8 15. Shortly after the plaintiff had delivered into the pos¬ 

session and custodv of the defendant James S. Harlan the 
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stocks, bonds and securities aforesaid on, to-wit, November 29, 1919, 
as aforesaid, the said defendant James S. Harlan for the first time, 
and notwithstanding his previous acquiescence in and approval 
thereof as aforesaid, objected to and protested the propriety of the 
payment by the plaintiff of the individual indebtedness ot the de¬ 
fendant Richard D. Harlan as aforesaid from and out of the said 
aggregate sum of Eighty-three Thousand Dollars ($83,000) afore¬ 
said, and demanded of the plaintiff that be should make good not, 
however, as to the said substituted trust estate but as to himself, the 
said defendant James S. Harlan personally, the amount so as afore¬ 
said paid by him for the purpose aforesaid, namely, Eleven Thou¬ 
sand One Hundred and Fifteen Dollars and Ninety-Four Cents 
($11,115.94); and following such the demand of the said defend¬ 
ant, James S. Harlan, and discussion and controversy of and over 
the same, obviousty unfounded, unjust and extortionate as it was, 
the plaintiff, solely with the intent and purpose of accomplishing 
the object of the said relief agreement and, as he believed, of effect¬ 
ually protecting the intended beneficiary thereof, yielded to the 
said demand of the said defendant James S. Harlan and agreed 
with him so to make good in stocks, bonds or securities, to-wit, rail¬ 
road company bonds, at their value in February or March of the 
year 1910, the said amount of Eleven Thousand One Hundred and 
Fifteen Dollars and Ninety-four cents ($11,115.94) and has prof¬ 
fered the same as hereinafter stated to the said defendant James S. 
Harlan. 

16. Similarly, and subsequently to such the action of the plain¬ 
tiff last recited, the said defendant James S. Harlan, although he 
well knew and approved at the time thereof the investment afore¬ 
said in the stocks of the certain railroad company aforesaid, never¬ 
theless for the first time pretended and claimed that the purchase 
and sale thereof bv the plaintiff were and had been improper and 
unauthorized by and under the relief agreement aforesaid, and that 
the resulting loss aforesaid in the premises should be borne by the 
plaintiff individually and not chargeable against the said substituted 

trust estate or any part thereof, and made demand of the 
9 plaintiff accordingly: and to this likewise unfounded, unjust 

and extortionate demand the plaintiff, with like intent and 
purpose as aforesaid, and such only, also yielded, and has on ac¬ 
count. thereof likewise proffered to the said defendant James S. 
Harlan as hereinafter stated railroad company bonds, as aforesaid, 
to the amount, at their value in February or March 1910, of the 
sum of Three Thousand Two Hundred and Forty-six Dollars and 
Seventy-five Cents ($3,246.75). 

17. The said railroad company bonds so as aforesaid intended to 
represent, and representing, at their value in February or March 
1910, the aggregate of the said sums of Eleven Thousand One Hun¬ 
dred and Fifteen Dollars and Ninety-four Cents ($11,115.94) and 
Three Thousand Two Hundred and Forty-six Dollars and Seventy- 
five Cents ($3,246.75), that is to say, the sum of Fourteen Thousand 
Three Hundred and Sixty-two Dollars and Sixty-nine Cents ($14,- 
362.69), were selected and specified by the said defendant James S. 
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Harlan as suitable and acceptable to him for the purpose aforesaid, 
were purchased and acquired by the plaintiff on such the selection 
and specification of the said defendant, and are as follows, namely: 

$8,000 Kansas City Ft. Scott & Memphis Rv. Co. Rfnd. Mtg. Gold 
4%, due October 1, 1930. 

$8,000 Northern Pacific llv. Co. Genl. Lien Ry. & Land Grant 
3%, due January 1, 2047. 

$2,000 Atchison Topeka & Santa Fe Ry. Co. Eastern Oklahoma 
Division 1st 4 s, due March 1, 1928. 


18. Prior to the filing by the said defendant James S. Harlan in 
the Superior Court of Cook County, State of Illinois, against the 
plaintiff of the bill of complaint hereinafter more particularly men¬ 
tioned, and especially on, to-wit, June 8, 1921, the plaintiff had in 
his possession, and offered to deliver to the said defendant James 
S. Harlan, the bonds last aforesaid, of the value aforesaid, for and 
on the respective accounts aforesaid, to be received and accepted by 
him, the said defendant James S. Harlan, on the terms and in ac¬ 
cordance with the contemplation of the relief agreement aforesaid, 
but the said defendant declined and refused to accept the said bonds, 
and the plaintiff now has the same in his possession as aforesaid. 

19. The premises notwithstanding, the said defendant James S. 
Harlan, falsely pretending and alleging that the plaintiff has 

10 failed and refused to render him, the said defendant, an 
account of his, the plaintiff's dealings in respect of the said 
aggregate sum of Eighty-three Thousand Dollars ($83,000) afore¬ 
said, on, to-wit, June 29, 1921, filed in the Superior Court of Cook 
County, State of Illinois, against the plaintiff his, the said defend¬ 
ant’s, bill for such account, as well as for an account in respect of a 
certain other and unrelated alleged transaction between the said 
defendant and the plaintiff, and the said bill is now pending in 
cause numbered 367,553 in the said Superior Court; and therein 
and thereby the said defendant asserts that the plaintiff has failed 
to return to him, the said defendant, all of the securities which he, 
the plaintiff, should have purchased with the said sum of Eighty- 
three Thousand Dollars ($83,000) aforesaid, and also has failed and 
refuses to pay over to him, the said defendant, the proceeds of cer¬ 
tain securities alleged to have been purchased by the plaintiff with 
and out of the said sum and subsequently sold by the plaintiff, 
and also that the plaintiff did not reinvest the proceeds of such 
sales in any other securities. 

20. By reason of such his attitude, assertions, claims and demands 
as aforesaid, and otherwise by and through demands made by the 
said defendant James S. Harlan upon the plaintiff in the premises, 
the said defendant claims and demands of the plaintiff, as and for 
his, the said defendant’s own* property, the bonds aforesaid in the 
foregoing paragraph hereof numbered 17 mentioned and described; 
and the defendant Richard D. Harlan, knowing the premises, claims 
the said bonds of the plaintiff as the property of him, the said de¬ 
fendant Richard D. Harlan, as trustee as aforesaid of the said 
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original trust estate aforesaid; wherefore the said defendants re¬ 
spectively claim of the plaintiff all of the said bonds by and in dif¬ 
ferent and conflicting rights and interests. 

21. The plaintiff claims no right or interest of his own in or to 
the said bonds last aforesaid, and is wholly indifferent as between 
the defendants respecting their said different and conflicting claims 
aforesaid, and does not know to which of the said defendants he 
ought of right to deliver the said bonds, but fears that if he should 
deliver the same to either of the said defendants he might be hurt 
by the other of them, and he is advised that he cannot safely 
11 proceed to deliver the said bonds to either of the said defend¬ 
ants without the judgment and direction of this Court. 

Wherefore, the plaintiff, now and herewith depositing in the reg¬ 
istry of this Court, subject to its order and disposition, the bonds 
aforesaid in the said paragraph hereof numbered 17 mentioned and 
described, prays as follows: 

First. That process may issue to the defendants, and each of 
them, commanding them, and each of them, to appear to and answer 
the exigency hereof, but not under oath, answer under oath being 
hereby expressly waived; 

Secondly. That the defendants may be required to interplead re¬ 
specting their rights or claims in or to the bonds aforesaid, and that 
the plaintiff may be dismissed herefrom; 

Thirdly. That the defendant James S. Harlan may be restrained 
and enjoined both during the pendency of this suit and on final 
hearing thereof from prosecuting his bill aforesaid in the suit num¬ 
bered 367,553 in the Superior Court of Cook County, State of Illi¬ 
nois, aforesaid, so far as the same relates to the subject matter hereof, 
and, similarly, from instituting or prosecuting any other suit or 
action at law or through legal proceeding or proceedings against 
the plaintiff in respect thereof; and, 

Fourthly. That the plaintiff may have such other and further 
relief in the premises as the nature of the case may require. 


JOHN MAYNARD HARLAN, 

Plaintiff. 


HENRY E. DAVIS, 

Attorney for Plaintiff. 


District of Columbia, ss: 

Before me, a Notary Public in and for the District aforesaid, per¬ 
sonally appeared John Maynard Harlan, who, being by me first 
duly sworn, deposes and says that he is the plaintiff named in the 
foregoing hill by him subscribed, that he has read the said bill and 
knows the contents thereof and that the matters and things therein 
stated of his own knowledge are true and those stated on informa¬ 
tion and belief he believes to be true; that he exhibits the 
12 said bill against the defendants therein named without any 
cause or collusion between him and the said defendants, or 
either of them, that he does not exhibit the said bill at the request 

2—3771a 
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of the said defedants, or either of them, but of his own accord, that 
he is not indemnified in the premises by the said defendants, or 
either of them, and that he exhibits the said bill with no other 
intent or purpose than to obtain the relief thereby prayed, to the 
end that he may avoid being sued or molested by the said defend¬ 
ants, or either of them, in respeet of the bonds mentioned, tendered 
and deposited in the Registry of the Court in and bv the said bill, 
or touching the matters contained in the said bill relating to the 
same; and that the said defendant James S. Harlan is temporarily 
bevond the District of Columbia and without Counsel therein with 
respect to the matters aforesaid and therefore eannot be served 
either personally or by Counsel with notiee of application for the 
preliminary injunction hereinabove in the foregoing bill herein 
praved. 

JOHN MAYNARD HARLAN. 


Subscribed and sworn to before 
[seal.] 


me this 5th dav of July, 1921. 
S. WILLIAM MILLER, 

Notary Public, D. C. 


13 Preliminary Restraining Order. 

Filed at 2 p. m. July 5, 1921. 

* * * * *,* * 

Upon consideration of the bill for interpleader tiled herein and 
the affidavit of the plaintiff accompanying the same, and it appear¬ 
ing to the Court that the plaintiff has deposited in the Registry of the 
Court the certain bonds in the 17th paragraph of the said bill men¬ 
tioned and described, the same being the matter respecting which 
the plaintiff by his said bill prays an interpleader between tbe de¬ 
fendants, 

It is, pursuant to the prayer of the said bill in that behalf, this 
5th day of July, 1921, Ordered, that during the pendency of this 
cause and until the further order of the Court, the defendant James 
S. Harlan be, and he hereby is, restrained from prosecuting his suit 
against the plaintiff, numbered 367,553 in the Superior Court of 
Cook County, State of Illinois, in the plaintiff’s said bill mentioned 
and described, so far as the same relates or may relate to the said 
bonds or to the use and application by the plaintiff of the aggregate 
sum of Eighty-three Thousand Dollars ($83,000) delivered by the 
said defendant to the plaintiff in, to-wit, the year 1910, as in and 
by each of the plaintiff’s and the said defendant’s said bills stated 
and set forth, and also that the said defendant be, and he hereby 
is, similarly restrained from instituting or prosecuting any other 
or further suit or action at law or in equity, or other legal proceeding, 
against the plaintiff in respect of the said matters or either of them; 
Provided, that the plaintiff give security as by Equity Rule 

14 numbered 42A of this Court prescribed, by undertaking ac¬ 
cording to law conditioned in the maximum penalty of Two 

Thousand Dollars ($2,000). 
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This preliminary restraining order is granted without notice to the 
said defendant, James S. Harlan, because, as appears from the plain¬ 
tiff’s said bill and his affidavit aforesaid, the said defendant is at 
this time without the District of Columbia and without Counsel 
therein representing him in respect of the matters the subject hereof, 
and immediate and irreparable injury will result to the plaintiff be¬ 
fore notice as aforesaid can be served and a hearing had thereon: 
in that, contrary to the equity of the plaintiff’s said bill, he will 
otherwise be required to appear to and defend the said defendant s 
suit numbered 307,553 in the Superior Court of Cook County afore¬ 
said in respect of the bonds aforesaid now within the District of 
Columbia and in the registry of this Court and subject to the juris¬ 
diction thereof. 

And this order shall expire ten (10) days from the date hereof, 
unless the same l>e extended in conformity with the provisions in such 
behalf of Equity Rule numbered 41 of this Court, and the matter 
of issuance of a temporary injunction herein is, conformably to the 
said last-mentioned Rulej hereby set down for hearing on Friday 
the 15th day of July, instant, at the opening of the Court or as soon 
thereafter as Counsel can be heard. 

A. A. IIOEHLING, 

Justice. 



M ars ha l 's R e t ur n. 


No service bv Marshal. 

MAURICE SPLAIN, 

Marshal. 


Memoranda. 

July 5, 1921.—Injunction Undertaking for $2,000 approved and 
filed. 

$18,000 in bonds deposited in Registry of Court by plaintiff. 


Motion to Dissolve Temporary Restraining Order. 

Filed July 14, 1921. 

******* 

Now comes the defendant, James S. Harlan, by his attorney, Geo. 
P. Hoover, appearing specially for the purpose of this motion and 
none other, and moves the Court, to dissolve the restraining order 
heretofore issued against this defendant in this cause. 

The grounds of said motion are as follows: 

1. Because the allegations of the bill of complaint filed in this 
cause present no facts or circumstances entitling this Court to en¬ 
tertain jurisdiction of the alleged cause of action of the plaintiff, and 
offers no basis for granting to the plaintiff the relief therein prayed 
by way of restraining order or injunction. 
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2. That as appears upon the face of the said bill of complaint, 

this defendant is sought to be restrained and enjoined from 
16 prosecuting a certain cause of action pending in the Superior 
Court of Cook County, State of Illinois; this Court is without 
jurisdiction to enjoin or restrain this defendant from prosecuting 
said cause of action in said state court, and is without jurisdiction to 
issue the writ of injunction to stay proceedings in said court. 

3. That by the statutes of the United States applicable to and in 
force in the District of Columbia this Court is expressly prohibited 
from granting any injunction by way of restraining order, tem¬ 
porary or permanent injunction to stay the proceedings in any state 
court, which is the relief prayed in and by the bill of complaint tiled 
in this cause. 

GEO. P. HOOVER, 

Attorney for Defendant James S. Harlan. 


To Henry E. Davis, Esq., 

Attornev for Plaintiff: 

V 

Please take notice that the foregoing motion will be called to the 
attention of the Justice holding the Equity Court on Friday, the 
loth day of July, 1921, at ten o’clock A. M., or as soon thereafter as 
counsel may be heard. 

GEO. P. HOOVER, 
Attorney for Defendant James S. Harlan. 


Service of a copy of the foregoing motion acknowledged this 13th 
day of July, 1921. 


HENRY E. DAVIS', 
Attorney for Plaintiff. 


17 Memoranda. 

July 15, 1921.—Order continuing restraining order and motion 
to dissolve to July 20, 1921, filed. 

July 20, 1921.—Order continuing restraining order to July 29, 
1921, filed. 

Subpoena to Richard D. Harlan to answer, issued, and returned 
by the Marshal “Not to be found” July 20, 1921. 


Memorandum Opinion. 

Filed July 29, 1921. 

******* 

This is a bill of interpleader filed by the plaintiff, a resident of 
Chicago, Illinois, against the defendants, residents of the District of 
Columbia, wherein it is prayed that the defendants interplead re¬ 
specting their conflicting claims or rights in and to certain bonds of 
the stated value of $14,362.69, described in paragraph 17 of the bill; 



JAMES S. HARLAN VS. JOHN MAYNARD HARLAN. 


13 


and that plaintiff be dismissed therefrom; and, as incidental to the 
relief so prayed, that the defendant, James S. Harlan, be restrained, 
pendente lite and permanently, from prosecuting a certain suit in a 
court of the State of Illinois, in so far as the same relates to the 
subject-matter of the interpleader, and, similarly, from instituting 
or prosecuting any other suit or action against the plaintiff in re¬ 
spect thereof. 

18 The plaintiff made deposit in the registry of the Court of 
the bonds in question, and, iqxm application in that behalf, 

restraining order was passed July 5, 1921, in conformity with the 
prayers of the bill, said restraining order to expire within ten (10) 
days from the date thereof unless extended in conformity with the • 
provisions of Equity Rule No. 41 of this Court; the matter of the 
issuance of a temporary injunction, conformably to the said Rule, 
being set for hearing on Friday, July loth, 1921. 

On July 14, 1921, the defendant, James S. Harlan, “appearing 
specially for the purpose of this motion and none other,” move to 
dissolve the restraining order so theretofore issued upon the ground 
that, by applicable statutes of the United States, this Court is pro¬ 
hibited from granting any injunction, temporary or permanent, to 
stay the proceedings in any state court; and that, as appears upon 
the face of the bill, the relief sought therein is to restrain the defend¬ 
ant, James S. Harlan, from prosecuting a certain cause pending in 
a court in the State of Illinois; for which reason, so the motion 
alleges, this Court is without jurisdiction to issue injunction to stay 
proceedings in said court. 

In passing, it may be noted that the first ground ot said motion 
is in these words: 

“Because the allegations of the bill of complaint filed in this cause 
present no facts or circumstances entitling this Court to entertain 
jurisdiction of the alleged cause of action of the plaintiff, and 
offers no basis for granting to the plaintiff the relief therein prayed 
by way of restraining order or injunction.” 

Whether the ground of motion just quoted is, in necessary legal 
effect, to be regarded as being directed to the merits or other- 

19 wise of the controversy and thus as converting what was 
stated to be a “special appearance” into a “general appear¬ 
ance”, need not be determined at this time; but, as above stated, 
it may be noted in passing. 

The hearing of the motion to dissolve was regularly and prop¬ 
erly continued by the Court and thereafter heard and submitted by 
counsel and order of continuance of the restraining order and of 
the application for preliminary injunction to July 29th was entered. 

For present purposes, and under the above state of the pleadings in 
the case, the motion to dissolve the restraining order and the applica¬ 
tion for preliminary injunction must be disposed of upon the plead¬ 
ings as they thus stand at this time; that is, upon the allegations 
contained in the bill of complaint. 

So testing the questions presented, the Court is of opinion that it 
has acquired jurisdiction of the res which is the subject-matter of 
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the interpleader; and that, as incidental to and in aid of its said 
jurisdiction, it has lawful authority to pass all such orders as are or 
may he reasonably appropriate and necessary in the cause; from 
which it follows, that the restraining order heretofore passed herein 


was proper. 

As above indicated, the defendant, James S. Harlan, has sought to 
dissolve the restraining order, as well to prevent the issuance of pre¬ 
liminary injunction, by the entry of what is described by his coun¬ 
sel to be a “special appearance” and motion wherein is attacked 
the legal sufficiency of the case as stated by plaintiff in his hill. 

Whether the plaintiff can ultimately sustain the inter- 
•20 pleader, or whether the relief therein and thereby prayed 
does or does not run counter to the inhibition of Section 265 


of the Judicial Code are questions which will remain open for de¬ 
termination either upon further development of the facts in rela¬ 
tion thereto, or upon final hearing of the cause. It is possible that, 
upon further showing by the defendant named in respect of the sub¬ 
ject-matter of the interpleader, and its exact relation to the cause 
pending in the State Court in Illinois, it may he made to appear that 
said Section 265 of the Judicial Code may operate against the mainte¬ 
nance of this cause; but, as above stated the Court is of opinion that 
that question cannot be disposed of adversely to the plaintiff at this 
time and under the present state of the record. 

Accordingly, the motion to dissolve the restraining order is de¬ 
nied, and preliminary injunction will be granted to the plaintiff 
upon his filing undertaking in this cause in the amount of — dol¬ 
lars, conditioned as by law required, reserving to said defendant, 
James S. Harlan, the right to file such further pleading in the cause, 
if any, as he may be advised, and the further right, upon his filing 
such further pleading, if any, to move to dissolve the preliminary 
injunction. 

A. A. HOEHLING, 

Justice. 



Temporary Injunction. 


Filed July 29, 1921. 

* * * * * * * 

This cause coming on for further action by the court in accord¬ 
ance with the provision in that behalf of the order herein made of 
July 20, 1921, 

It is by the court this 29th day of July, 1921, adjudged and or¬ 
dered that the motion of the defendant, James S. Harlan, filed 
herein July 14, 1921, to dissolve the restraining order heretofore 
made herein, be, and the same is hereby, denied, and that the ap¬ 
plication of the plaintiff, John Maynard Harlan for a temporary 
injunction be. and the same is hereby, granted, and accordingly that, 
pending this cause and until the further order of the court, to be 
made, if at all, upon and after due motion, showing and notice, the 
defendant James S. Harlan be, and he is hereby, restrained and en- 
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joined, as in and by the bill of complaint herein prayed, from 
prosecuting his bill of complaint against the plaintiff in suit num¬ 
bered 367553 in the Superior Court of Cook County, State of Illi¬ 
nois, so far as the same relates to ail accounting by the plaintiff to 
the said defendant in respect of the Eight Thousand ($8,000) Dol¬ 
lars of Refunding Mortgage Cold Ronds of the Kansas City, Fort 
Scott & Memphis Railway Company, due October 1, 1936, the Eight 
Thousand ($8,000) Dollars of General Lien Railway and Land 
Grant Bonds of the Northern Pacific Railway Company, due Janu¬ 
ary 1, 2047, and the Two Thousand ($2,000.00) Dollars of Eastern 
Oklahoma Division Bonds of the Atchison, Topeka & Santa Fe 
Railway Company, due March 1, 1928, all in the 17th paragraph 
of the bill of complaint mentioned and described, or in re- 

22 spect of so much of the funds aggregating Eighty Three 
Thousand ($83,000.00) Dollars, to wit, Fourteen Thousand 

Three Hundred and Sixty One Dollars and Ninety-four Cents ($14.- 
361.94), delivered and entrusted by the said defendant to the plain¬ 
tiff as was used and applied by the plaintiff, as in and by the bill 
of complaint alleged, in buying and procuring the bonds aforesaid, 
and also from instituting or prosecuting any other suit or action at 
law or in equity or any other legal proceeding against the plaintiff in 
respect thereof; with the right, however, which is hereby reserved to 
him, of the said defendant James S. Harlan to file within thirtv days 
such further pleading herein, if any, as he may be advised, and the 
further right which is hereby reserved to him, upon his filing such 
further pleading, to move to dissolve the preliminary injunction 
hereby granted; provided, however, that the plaintiff, by himself or 
by his attorney of record herein in bis name and behalf, file herein 
his undertaking with surety approved by the court, conditioned as 
by law required in the maximum amount of Two Thousand Dollars. 

A. A. HOEHLING, 

Justice. 

To the foregoing order the defendant, James S. Harlan, in open 
court objected, which objection was overruled by the court, to which 
ruling of the court the said defendant duly excepted, which excep¬ 
tion was duly noted. 

A. A. HOEHLING, 

. Justice. 

23 Memoranda. 

August 2, 1921.—Injunction undertaking approved and filed. 

August 29, 1921.—Order extending time of defendant James S. 
Harlan for pleading and moving to dissolve preliminary injunction 
to and including September 22, 1921, filed. 

September 16, 1921.—Order extending time of defendant James 
S. Harlan for pleading and moving to dissolve preliminary injunc¬ 
tion to and including October 3, 1921, filed. 
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Separate Answer of the Deft infant James S. Harlan. 

Filed October 3, 1921. 

******* 

The defendant, James S. Ilarlan, reserving unto himself all right 
of objection by way of demurrer or otherwise, to the imperfections 
and insufficiencies of the bill of complaint against him exhibited in 
the above entitled cause, for answer thereto savs: 

1. lie admits the allegations of Paragraph One of said bill of 
complaint. 

2. He admits the allegation of Paragraph Two of said bill of com¬ 
plaint respecting his citizenship, but avers that his legal residence is 
in the State of Illinois, and denies that the defendant, Richard D. 
Ilarlan, is a resident of the District of Columbia, and is only tem¬ 
porarily commorant at Montreal. 

24 Further answering, he avers the fact to be that the defend¬ 
ant, Richard D. Harlan, ceased to be a resident of the District 

of Columbia in or about the vear 1911 when he left said District 

%/ 

with the intention, and under promise to this defendant, not again 
to establish his residence in the District of Columbia, and has lived 
in Montreal, Canada, continuously for the past six or seven years, 
where said defendant and his wife are conducting a business school 
or college, all of which was well known to Ihe plaintiff before the 
filing of the bill of complaint in this cause. 

3. He admits the allegations of Paragraph Three of said bill of 
complaint respecting the trusteeship of the defendant, Richard D. 
Harlan, but upon information and belief he believes said trust 
estate of which said defendant was trustee prior to the year 1910 
was of somewhat less value than alleged in said paragraph. 

4. This defendant is without sufficient knowledge respecting the 
allegations of Paragraph Four of the bill of complaint as to enable 
him to admit or deny the same, and in so far as the same is material 
he calls for strict proof thereof. 

5. This defendant admits that the defendant, Richard D. Harlan 
was and is inexperienced and unskilled in business matters, but 
denies that by reason thereof the estate of which he was trustee was 
so inefficiently, unwisely and imprudently handled and managed as 
to dissipate the same. He denies that the fact that the said defend¬ 
ant, Richard I). Harlan, was in financial difficulty and embarrass¬ 
ment, the disclosure of which might have caused his management of 

the said trust estate to be inquired into with his possible re- 

25 moval as such trustee, in any wise affected or influenced this 
defendant in placing in the hands of plaintiff the funds with 

which to purchase the securities to be held by him as custodian for 
this defendant. 

6. He admits that Richard 1). Harlan made a disclosure respecting 
the dissipation of said trust estate to this defendant, but denies that 
any such agreement or understanding as that averred in Paragraph 
Six was entered into. He denies that there was any agreement re- 
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specting the creation of a substituted trust estate, or that the stocks, 
bonds and securities which were to be provided or furnished by this 
defendant were to be placed in the hands of the defendant, Richard 
1). Harlan, to be held by him as trustee and impressed with the trust 
provided for bv the last will and testament nominating and appoint¬ 
ing the said Richard D. Harlan trustee. 

Tie further denies that there was any agreement or understanding 
that any of the Eiglity-three Thousand Dollars ($83,000) provided 
by this defendant or the stocks, bonds or securities purchased with 
said moneys were to be used or applied to the payment of the indi¬ 
vidual indebtedness of the said defendant, Richard D. Harlan. 

7. This defendant denies that lie furnished or provided any 
moneys whatsoever conformably to the terms of any such under¬ 
standing or agreement as that denominated as the relief agreement; 
he denies that the wife of the defendant Richard D. Harlan, pro¬ 
vided the sum of Twenty-five Thousand Dollars ($25,000) to make 
up in part the sum of Eighty-three Thousand Dollars ($83,000), and 

upon information and belief he denies that the plaintiff 

26 furnished any sum of money to make up and constitute the 
so-called substitute trust estate. He admits that the wife of 

the defendant, Richard D. Harlan, transferred to him certain en¬ 
cumbered property and securities, the equity of which he then valued, 
liberally, at Twenty-five Thousand Dollars ($25,000). 

Further answering, he avers that by his individual efforts and on 
his own credit, and on his own property and on property lent him 
for the purpose bv his wife, he secured the sum of Eighty-three 
Thousand Dollars* ($83,000), which he sent to the plaintiff in 
February and March, 1910. He denies that any part of the said 
Eighty-three Thousand Dollars ($83,000) was to be used to buy or 
procure securities to be placed in a substituted trust estate ; he admits 
that he was a member of the Interstate Commerce Commission until 
the year 1919, but denies the legal and penal disability alleged. He 
denies that the said sum of Eighty-three Thousand Dollars ($83,- 
000) or any paid thereof was by him delivered and entrusted to the 
plaintiff to* be held, used or applied in conformity with any relief 
agreement or that plaintiff was authorized or empowered to hold, use 

or apply the same for such purpose. 

8. He denies that the plaintiff' in conformity with any relief 
agreement, or otherwise, expended the sum of eleven Thousand One 
Hundred Fifteen Dollars and Ninety-four Cents ($11,115.94) in 
the payment and discharge of the individual indebtedness of the 
defendant, Richard D. Harlan, as in Paragraph Eight of the bill of 
complaint alleged, and he denies that the plaintiff was authorized or 
empowered to expend any portion whatsoever of the said sum of 

Eighty-three Thousand Dollars ($83,000) for this purpose. 

27 He avers that the plaintiff was to be merely the custodian for 
this defendant of the securities which were contemplated to 

be purchased by plaintiff' with the said sum of Eighty-three Thou¬ 
sand Dollars ($83,000) sent him by defendant for that purpose; that 
the said securities when so purchased were to be held by the plaintiff 

3—3771a 
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as custodian merely, upon the understanding that they were to be 
delivered and turned over to this defendant upon his demand, and 
that plaintiff had no power or authority respecting the said securities 
other than to collect the income thereon and therefrom, and to trans¬ 
mit it to this defendant. lie denies that the depreciation of certain 
of the said securities as in said paragraph alleged, together with the 
amount alleged to have been expended by the plaintiff in the dis¬ 
charge of the indebtedness of the defendant, Richard D. Harlan, 
aggregates the sum of Fourteen Thousand Three Hundred Sixty-two 
Dollars and Sixty-nine Cents ($14,362.69). 

9. He denies that the plaintiff rendered to him a full and accurate 
or any account of the use and application by the plaintiff of the said 
sum of Eighty-three Thousand Dollars ($83,000) as in Paragraph 
Nine of the bill of complaint alleged. He has no knowledge of the 
preparation of such an account by the plaintiff or as to whether the 
plaintiff kept a copy of any such alleged account, but denies that 
plaintiff failed or neglected to keep such copy at the special instance 
or request of this defendant. He denies that he has now or ever has 
had or seen any such alleged account. 

10. He denies that until and including the year 1919 the plain¬ 
tiff made remittances to him of the income of and from any 

28 stocks, bonds or securities constituting or intended to consti¬ 
tute any substituted trust estate, as in Paragraph Ten of the 

bill of complaint alleged. 

He further avers that for at least two years prior to December, • 
1919 the plaintiff failed and neglected to transmit to him any 
income on or dividends from the securities held by the plaintiff as 
custodian, and plaintiff has never made to this defendant any ex¬ 
planation of such failure and neglect. 

11. He admits that in the early part of December, 1919 the 
plaintiff delivered to him the securities mentioned in Paragraph 
Eleven of the bill of complaint; he has no knowledge of any concur¬ 
rence therein of the defendant, Richard D. Harlan, and his wife; 
he denies that plaintiff required any such concurrence or any 
authority for the delivery of said securities to defendant other than 
the defendant’s request therefor as originally agreed between them, 
and in so far as the said alleged concurrence may be material he 
calls for strict proof thereof. 

Further answering said paragraph, he avers that by reason of the 
conduct of the plaintiff toward him in respect to matters other than 
the securities referred to in the bill of complaint, this defendant 
regretfully lost, confidence in the plaintiff and doubted the wisdom 
of longer permitting the said securities to remain in his custody. 
Thereupon during the year 1917, this defendant advised plaintiff 
of his pui*pose soon to take the custody himself of the securities 
which were then in the custody of the plaintiff, and plaintiff stated 
that he would deliver to this defendant the securities pur- 

29 chased with the Eighty-three Thousand Dollars ($83,000) 
sent to him by this defendant in 1910 as he had agreed to 

do at the time of the receipt of the said sum of money, whenever 
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this defendant should make such request; that in November, 1917 
this defendant requested plaintiff to deliver to him the said securities 
and thereafter continuing through the greater part of the year 
1918 such request was by this defendant repeated and plaintiff in 
each instance stated that he would deliver the said securities to this 


defendant as soon as he returned to his home in Chicago, which he 
failed to do; and the said securities were not delivered lo him bv 
(lie plaintiff until December, 1919. 

12. This defendant has no knowledge as to what mental reserva¬ 
tion the plaintiff made respecting the delivery by him of the said 
securities to this defendant, hut denies that there was any agree¬ 
ment or understanding had between plaintiff and this defendant 
to afford any basis for the intent or understanding of the plaintiff 
as in Paragraph Twelve of the bill of complaint alleged. 

Further answering said paragraph, this defendant says that the 
delivery of the said securities to him by the plaintiff in December, 
1919 was made through one of the national banks of the city of 
Washington; that after receiving the said securities and upon mak¬ 
ing an examination of them and obtaining market quotations as 
to the prices of the said securities at the time when they should have 
been purchased by the plaintiff with the said sum of Eightv-three 
Thousand Dollars ($83,000) sent to him by this defendant in 
February and March, 1910 it developed that the said securities fell 
short of the value as of 1910 in the sum of approximately 
80 Fifteen Thousand Dollars ($15,000) ; that thereupon this 
defendant called the said shortage to the attention of the 
plaintiff and he then for the first time made the claim that the said 
sum of Fifteen Thousand Dollars ($15,000) embraced the loss on 
one of defendant’s securities sold by the plaintiff and certain 
personal debts and obligations of the defendant, Richard D. Harlan, 
that the plaintiff alleges he had paid, and upon being requested 
to furnish to this defendant a detailed statement of the said alleged 
expenditures, plaintiff failed and declined so to do, and has never 
at anv time accounted to this defendant for the said alleged ex¬ 


penditures. 

13. This defendant has no personal knowledge as to the delivery 
by the plaintiff to the defendant, Richard D. Harlan of the securi¬ 
ties described in Paragraph Thirteen of the bill of complaint as to 
enable him to admit or deny the same, and in so far as the same 
may be material in this cause, he calls for strict proof thereof. 

14. This defendant denies the allegations of Paragraph Fourteen 


of the said bill of complaint. 

15, 16. 17, 18 and 19. Answering the allegations of Paragraphs 
Fifteen. Sixteen, Seventeen. Eighteen and Nineteen, this defendant, 
while denying plaintiff’s right to make such use of said funds, says 
that from December, 1919 to and including February, 1921 he 
repeatedly made demand upon the plaintiff to account to him for 
the shortage of approximately Fifteen Thousand Dollars ($15,000), 
with interest thereon, being the difference between the securities 
delivered to this defendant by the plaintiff in December, 1919 and 



20 


JAMES S. HARLAN VS. JOHN MAYNARD HARLAN. 


the sum of Eighty-three Thousand Dollars ($83,000) sent 
31 by the defendant to the plaintiff and received by him in 
February and March, 1910; that being unsuccessful in his 
efforts to obtain such accounting from the plaintiff or to have 


the plaintiff turn over to him the said sum 


of Fifteen 


Thou¬ 


sand Dollars ($15,000), with interest thereon, finally in February, 
1921 this defendant went to Chicago for the purpose of endeavoring 
to secure an adjustment of such shortage with the plaintiff; that 
with such end in view this defendant employed an attorney in 
Chicago to act for him and plaintiff also retained an attorney in 
the person of a Mr. McCandless, his law partner; that this defend¬ 
ant being unable to secure an adjustment with plaintiff, instructed 
his said attorney to commence proceedings against the plaintiff to 
compel him to account to this defendant for the said sum of Fifteen 


Thousand Dollars ($15,000) with interest thereon; that plaintiff 
being advised of this defendant’s determination to institute pro¬ 
ceedings against him to compel him to account for the said sum, 
with interest thereon, caused his attorney to present to this de¬ 
fendant’s attorney an offer of settlement which upon being com¬ 
municated to this defendant, was by him declined; that thereafter 
further negotiations looking to a settlement were had between the 


attorneys representing respectively the plaintiff and this defendant, 
culminating in an agreement entered into on March 25, 1921 which 
was approved, ratified and agreed to by the plaintiff and this de¬ 
fendant, by the terms of which the plaintiff agreed in any event 
by May 1, 1921 to deliver to this defendant through his attorney 
certain securities, the purchase price of which as of February or 
March, 1910 added to the value, on the basis of the quotations for 
the said period, of the securities delivered by the plaintiff 
32 to this defendant in December, 1919 would equal the sum 
of Eightv-three Thousand Dollars ($83,000), thus restoring 
this defendant, except in the matter of interest, to the position he 
would have been in had all of the said sum of Eightv-three Thou¬ 
sand Dollars ($83,000) been so invested in February and March, 
1910 at the time when this defendant sent said sum to plaintiff for 
the purchase of securities; and on his part, and to avoid litigation 
and consequent publicity and as a concession for the purpose of 
such adjustment this defendant agreed to waive all the interest 
accruing during the past ten years on such securities as might be 
agreed upon to be delivered to him by the plaintiff, and this defend¬ 
ant also agreed to give his receipt for the said securities so agreed 
upon and delivered to him together with his release of all claim 
for interest on said sum of Fifteen Thousand Dollars ($15,000) and 
of any claim for the income this defendant would have received 


upon said securities so to be turned over to him had they been 
purchased by the plaintiff for this defendant in February or March, 
1910 when this defendant sent to the plaintiff the moneys for 
such purpose. 

This defendant is informed and believes, and therefore avers that 
the aforesaid agreement was reduced to writing in the form of a 
letter written to this defendant by his said attorney in the presence 
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of plaintiff’s said attorney, McCandless, by whom the said letter was 
then and there assented to and approved, and to whom at his own 
request a copy was then and there given as the plaintiff’s record of 
the said agreement. 

This defendant further avers that by reason of the said 
33 agreement he delayed the institution of his suit against the 
plaintiff for an accounting until after May 1, 1921, also 
assumed that the controversy between himself and the plaintiff thqt 
had extended over a period of more than three years had been 
settled and composed, subject only to the selection bv this defendaiit 
of the particular securities so to be delivered to him by the plaintifn 
This defendant further avers that the said plaintiff did not h\\ 
May 1, 1921, and has not since complied with his said agreement, but* 
on the contrary has refused to comply therewith, and has repudiated 
said agreement, that by reason of said plaintiff’s abrogation of said 
agreement, this defendant on June 29, 1921, instituted in the Su¬ 
perior Court of Cook County, Illinois, where personal service might 
be had upon the plaintiff, who resides in Chicago, a bill in equity to 
compel the plaintiff to account to this defendant for said sum of 
Fifteen Thousand Dollars ($15,000) with interest, and further to 
account to this defendant for certain other unsettled matters between 


this defendant and plaintiff; the said cause of action is still pending 
and was so pending and still undetermined at the time of the filing 
of the bill of complaint by the plaintiff in this cause on July 5, 1921. 

Further answering, this defendant avers that he verily believes 
that the purpose of the plaintiff in filing the bill of complaint in this 
cause was to multiply litigation, and hinder, delay and obstruct this 
defendant in obtaining an accounting which this defendant has 
prayed for in the bill of complaint filed by him against the plaintiff 
in the Superior Court of Cook County. 

20. Answering the allegations of Paragraph Twenty of 
34 said bill of complaint, in so far as it concerns the alleged de¬ 
mands of this defendant respecting the securities mentioned 
in Paragraph Seventeen of the said bill of complaint he avers that 
in connection with and only as a necessary incident to the carrying 
out of the compromise agreement reached by this defendant and 
said plaintiff through their respective attorneys as hereinbefore set 
out, and not otherwise, and because of being requested so to do bv 
said plaintiff, through his said attorney in aid of the compliance by 
said plaintiff with said agreement, this defendant did express him¬ 
self as willing to accept from the plaintiff the securities mentioned 
in Paragraph Seventeen of said hill of complaint as a compliance 
by plaintiff with the said agreement: but that said plaintiff did not 
perform his part of said agreement, but on the contrary repudiated 
and refused performance thereof, by reason whereof this defendant 
has elected to treat said agreement as breached by the said plaintiff 
and abrogated by reason of his failure of performance, and this de¬ 
fendant has no interest in and makes no claim to the securities 


described in said Paragraph Seventeen of said bill of complaint, and 
avers that there is no basis for the alleged bill of interpleader to 
determine the alleged conflicting claims between this defendant and 
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the said defendant, Richard D. Harlan to the said securities. This 
defendant further avers that his claim against the plaintiff is for an 
accounting of the said sum of Fifteen Thousand Dollars ($15,000) 
with interest thereon as hereinbefore stated and as in the hill of 
complaint filed by him in Cook County alleged. 

Further answering said paragraph, in so far as this dc- 
*>5 fendant has knowledge, the said defendant, Richard 1). Har¬ 
lan has made no demand upon the plaintiff for the said se¬ 
curities, and in so far as the said allegation respecting the alleged 
claims of the said Richard D. Harlan to the said securities is ma¬ 
terial, he calls for strict proof thereof. 

21. He denies that there is any just or true foundation in point 
of fact, or sufficiency in equity or good conscience to afford a basis 
for the allegations contained in Paragraph Twenty-one of the said 
bill of complaint. He has no knowledge as to what advice the 
plaintiff has received as in said paragraph alleged. Further answer¬ 
ing, this defendant is advised that the allegations of said paragraph 
are argumentative and state conclusions, which he is neither called 
upon to admit or deny, but in so far as the same may be material, 
he calls for strict proof thereof. 

Further answering the said bill of complaint, and each and every 
allegation thereof this defendant states that early in December, 
1909 said Richard D. Harlan disclosed to him said Richard's wrong¬ 
ful conduct with respect to said trust estate; that finding said Richard 
had kept his wife in ignorance of this, this defendant insisted that 
he at once advise her fully of the facts; that by telegraph this de 
fendant also requested the plaintiff, John M. Harlan, to come to 
Washington as soon as possible; that within a week or ten days this 
defendant and said plaintiff were in conference there in relation to 
the situation resulting from the misconduct aforesaid of said Richard 
D. Harlan; that the wife of said Richard, who was entitled to the 
income on said estate for her life, having in the meantime ex- 


’>fi pressed to this defendant her desire to make all her property 
available (then liberally estimated by this defendant of the 
value of Twenty-five Thousand Dollars ($25,000), and to turn if 
over to him, he having been advised that the then value of the se¬ 
curities that should have been in the trustee’s hands was about One 
Hundred and Ten Thousand Dollars ($110,000), volunteered in 
his conference with said John M. Harlan to raise Eighty-three 
Thousand Dollars ($83,000) of this amount, if the said plaintiff 
would raise the balance, or about Twenty-seven Thousand Dollars 
($27,000); and this the said plaintiff thereupon agreed to do with¬ 
out delay. 

This defendant further says that the said Richard D. Harlan had 
incurred hostility and distrust among the members of his wife’s 
family so that he had been called upon for an accounting in the es¬ 
tate of which he was trustee; that this defendant felt that a frank 
statement of the situation should be made to them, but that other 
counsels prevailed because, such was the bitterness against said 
Richard in his wife’s family that it was feared, disclosure being made 
of his dissipation of the trust estate, they would not only cause his 
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removal as trustee as in plaintiff’s bill alleged, but what was far 
more omnious, would seek the punishment and public disgrace of 
said trustee. 

This defendant further says that, even without a voluntary state¬ 
ment to the ultimate beneficiaries as aforesaid, a disclosure of the 
situation, in the accounting then coming along, and in course of 
preparation by said Richard and said plaintiff seemed almost in¬ 
evitable and unavoidable. But in the hope that they might by this 
course be able to save the said Richard R. Harlan from disgrace 
and an honored name from public humiliation bv reason of 

37 said Richard's wrongful conduct, it was agreed by this de¬ 
fendant and the said John M. Harlan, the plaintiff, to use 

the funds so to be raised by them, respectively, in purchasing se¬ 
curities, identical in kind and amount with those that should then 
have been in the trustee’s hands, so that, disclosure of the latter's 
default coming, whether in the approaching accounting or at any time 
later, this defendant and said John M. Harlan would be in a po¬ 
sition to offer to the ultimate beneficiaries of the trust estate to re¬ 
store the entire estate. 

He further avers that it is untrue that it was ever agreed by this 
defendant and said John M. Harlan to reconstitute the said estate 
as such or to let the securities so to be purchased by them go from 
their control, respectively, until a satisfactory understanding had 
been reached with the ultimate beneficiaries of said estate either 
upon disclosure in the accounting, or voluntarily made, or upon the 
death of the life tenant when disclosure would necessarily follow; 
and he further avers that it is untrue that the securities so to be pur¬ 
chased by this defendant and said John M. Harlan were, under any 
circumstances, to be turned over to the defaulting trustee, and that 
in all these years no such suggestion has ever been made to or come 
to the attention of this defendant until just now. On the day before 
plaintiff’s bill was filed in this cause the said Richard D. Harlan ad¬ 
vised this defendant that he had been called upon for another ac¬ 
counting next year, that through a new situation in his wife’s family 
the danger of close inquiry and consequent disclosure of his wrong 
had thereby been reduced to a minimum; and he asked whether 
under such circumstances this defendant would be willing to 

38 turn this defendant’s securities, purchased as aforesaid, over 
to said Richard as trustee under such conditions as this de¬ 
fendant might think wise and necessary in the premises; and that 
this defendant declined to consider any such proposal until the 
shortage of his securities hereinafter mentioned had been made good 
by the said John M. Harlan and the accounts between them in rela¬ 
tion thereto had been fully adjusted. 

He further avers that upon reaching the aforesaid understanding 
with John M. Harlan the plaintiff, during the latter part of De¬ 
cember, 1909 this defendant at once set out about making arrange¬ 
ments to comply with his part thereof and later succeeded here and 
there on his own credit and with the aid of certain property lent 
him for the purpose by his wife in borrowing the entire sum of 
Eighty-three Thousand Dollars ($83,000), which said sum he sent 


J 
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to the plaintiff in February and March, 1910 for the purchase pro 
tanto of the requisite securities; and that within a short period 
thereafter he was advised bv the said John M. Harlan that he, the 

ft, 

plaintiff, had raised the balance necessary and that all the requisite 
securities had been purchased and were in his, the plaintiff’s hands 
ready to be used by tins defendant and said plaintiff in the manner 
and for the purpose agreed upon whenever the emergency might 
arise. 


He further avers that although he was then a member of the Inter¬ 
state Commerce Commission, as in said bill alleged and said estate 
before its dissipation had consisted, as he had learned, of railroad 
securities, he had reached the conclusion after due reflection that 
there was no legal or moral objection to his preparations to aid, in 
the manner and under the limitations and conditions afore- 
89 said, in making good the wrong done to others by his older 
brother; and being then on the said Commission, this de¬ 
fendant determined not only to avoid personally purchasing such 
securities with his Eightv-three Thousand Dollars ($83,000) and 
thereafter personally collecting interest and dividends thereon, but 
to avoid even the knowledge of what securities were to be so purchased 
with his said Eighty-three Thousand Dollars ($83,000) ; and that 
for this reason, and for this reason only, did he send the said funds 
to the plaintiff; and that said funds were to be used by said plaintiff, 
as said plaintiff agreed and fully understood, in purchasing pro tanto 
as aforesaid the requisite securities, and to hold them for this de¬ 
fendant and subject to his order and to collect and transmit to 
affiant the income thereon as it accrued. 

He further avers that the plaintiff fully understanding this de¬ 
fendants desire not personally to handle such securities, under¬ 
took to purchase them for this defendant with the Eighty-three Thou¬ 
sand Dollars ($83,000) so sent bin by this defendant and to hold 
them for him as a mere custodian with no power or control over them 
beyond the collection and transmission to him of the income upon 
them so long as they were left by this defendant in plaintiff’s cus¬ 
tody and to deliver them to this defendant at any time upon his 
request; that in furtherance of his desire to have no knowledge or 
personal contact with such securities, and having then entire con¬ 
fidence in the personal integrity of the plaintiff, this defendant, as 
the plaintiff was then informed and has since well known, kept no 
accounts with the plaintiff in these matters; that with one 
40 exception learned by chance, this defendant did not know 
until December, 1919 what securities had been purchased bv 
the plaintiff with the Eighty-three Thousand Dollars ($83,0001 
sent him by this defendant and does not know even now whether the 
plaintiff has transmitted to affiant all the interest accruing, since 
their purchase, upon the securities delivered to this defendant by 
the plaintiff in December. 1919. 

He further points out that for his wrongful use of the said trust 
estate the said Richard D. Harlan was liable to prosecution as well as 
personal disgrace, and the task undertaken by affiant and said John 
M. Harlan was to save him from both by putting themselves in 
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possession not of a part of the dissipated securities but, of all of 
them, thus being instantly ready, when the anticipated disclosure 
came to make good the entire wrong without any dickering or 
bargaining to minimize their own burden in the premises, it being 
this defendant’s earnest desire and purpose, in which the plaintiff 
then appeared fully to concur, to leave the family name wholly 
clean and unstained by any part of the wrong done to others by 
said Richard I). Harlan, trustee as aforesaid; and that the said John 
M. Harlan, plaintiff, agreed and well understood that the Eighty* 
three Thousand Dollars ($83,000) so sent him by this defendant was 
to be used by him solely for the purchase, with the end in view 
just mentioned, of the necessary securities pro tanto, he having agreed 
to supply the funds for the purchase of the balance of the securities 
necessary to put this defendant and the said plaintiff in possession 
of all the securities requisite for making good the entire wrong under 
the conditions named. 

41 He further avers that in addition to the Eighty-three Thou¬ 
sand Dollars ($83,000) so borrowed by him and sent to the 

plaintiff solely for the purchase of securities this defendant volun¬ 
tarily expended many thousands of dollars in meeting personal 
obligations of his said brother, Richard, and that it is utterly untrue 
that this defendant gave authority and discretion to plaintiff to ex¬ 
pend for other purposes any part of the Eighty-three Thousand 
Dollars ($83,000) sent him by this defendant solely for the purchase 
of securities with which, in connection with the securities of the 
plaintiff, to make good without any diminution whatsoever, the 
wrong done by said Richard, thus shielding him as was hoped, 
from punishment and disgrace and the family from public humilia¬ 
tion. 

This defendant full her says that in those days he and said 
plaintiff were in close touch bv mail and in frequent persona! in¬ 
terviews respecting the matters growing out of their brother’s fault 
and that never was it suggested or intimated by said plaintiff that 
any part of the said Eighty-three Thousand Dollars ($83,000) 
sent him by this defendant for the purchase of securities was being, 
or could or should be used for other purposes; on the contrary, this 
defendant, having been told by plaintiff, supposed and believed, 
until he learned to the contrary ten years later, that the plaintiff 
not only had expended the entire Eighty-three Thousand Dollars 
($83,000) for securities for this defendant, but shortly thereafter 
had himself provided the funds with which to purchase and that he 
had purchased, the balance of the securities contemplated and that 
all were safely in his hands ready for immediate use as agreed upon. 
But ten years later it developed not only that the plaintiff 

42 had not purchased any securities for the purposes aforesaid, 
with his own funds, but that there was even a shortage of some 

Fifteen Thousand Dollars ($15,000), under the 1910 quotations, in 
the securities that he should have had in his hands for this defendant, 
the plaintiff then claiming and asserting to this defendant for the 
first time that he had expended that amount, out of this defendant’s 

4—3771a 
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Eiglity-threc Thousand Dollars ($83,000), in meeting personal 
debts of said Richard D. Harlan; that, though denying that plain¬ 
tiff had any such authority to use the funds sent "him by this de¬ 
fendant or that he had in fact so used said funds, this defendant 
requested a statement of said expenditures but plaintiff, admitting 
that he could furnish such a statement has declined to do so. 

He further avers that it is untrue that the plaintiff has ever fur¬ 
nished this defendant or that this defendant has ever seen or has 
or has had in his possession a statement, as alleged in said bill, of 
the disposition made by plaintiff of the Eighty-three Thousand 
Dollars ($83,000) sent him by this defendant as aforesaid; and that 
it is untrue that this defendant ever requested or suggested that said 
plaintiff should destroy his records of such expenditures or those re¬ 
lating to any other phase of these matters growing out of said 
Richard's fault. 

And having fully answered, he prays that the bill of complaint he 
dismissed, and that he may go hence with his reasonable costs. 

JAS. 8. HARLAN. 

GEO. P. HOOVER, 

Attorney for Defendant James S. Harlan. 


43 State of New York, 

County of Essex, ss: 

•James S. Harlan, being first duly sworn on oath, says that he has 
read the foregoing answer by him subscribed and knows the contents 
thereof; that the matters and things therein stated upon his persona] 
knowledge are true, and those stated upon information and belief, 
he believes to be true. 

JAS. S. HARLAN. 

Subscribed and sworn to before me this 29th day of September, 
1921. 

[seal ] N. A. LA ROE. 


Motion to Dissolve Preliminary Injunction. 

Filed October 3, 1921. 

******* 

Now comes the defendant, James S. Harlan, by his attorney, 
George P. Hoover, and moves the Court to dissolve the preliminary 
injunction heretofore issued against him by order passed in this 
cause on July 29, 1921. 

The grounds of said motion are as follows: 

1. Because the allegations of the bill of complaint filed in this 
cause present no facts or circumstances legally sufficient to entitle the 
Court to issue a preliminary injunction. 
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2. That as appeai-s upon the face of said bill of complaint and by 

the affidavit of this defendant in support of the motion to dis- 
14 solve, this defendant is sought to he restrained and enjoined 
from prosecuting a certain cause of action which was insti¬ 
tuted in the Superior Court of Cook County, State of Illinois, prior 
to the filing of the bill of complaint in this cause, and was at the 
time of the filing of the bill of complaint in this cause still pending 
and undetermined, and this Court is without jurisdiction to enjoin 
or restrain this defendant from prosecuting the said cause of action 
in said state Court and is without jurisdiction to issue the writ of 
injunction to stay proceedings in said state Court. 

3. That by the statute of the United States applicable to, and in 
force in the District of Columbia, this Court is expressly prohibited 
from granting any injunction by way of restraining order, pre¬ 
liminary or permanent injunction to stay the proceedings in any 
state Court, which is the relief prayed in and by the bill of complaint 
filed in this cause. 

4. That by issuing the preliminary injunction in this cause this 
Court has undertaken to stay the proceedings in the said state Court, 
in violation of the statute of the United States applicable to and in 
force in the District of Columbia. 

5. That upon the facts presented bv the bill of complaint and the 
affidavit of this defendant in support of the motion to dissolve, the 
issuance of a preliminary injunction as an incident to the hill of 
interpleader of the defendant is not necessary or proper. 

b. That inasmuch as this defendant makes no claim to the se¬ 
curities deposited by the plaintiff in the registry of the Court, 
45 as to which said plaintiff has prayed that the defendants to 
this cause be required to interplead, but that this defendant 
is only praying an accounting from the plaintiff for and on account 
of the moneys which the plaintiff received from the defendant, as in 
the bill of complaint filed by this defendant in the Superior Court 
of Cook County, no legal or equitable basis is presented for the is¬ 
suance of the said preliminary injunction. 

GEO. P. HOOVER, 
Attorney for Defendant James 8. Harlan. 

To Henry E. Davis, Esq., 

Attorney for Plaintiff: 

Please take notice that the foregoing motion will be called to the 
attention of the Justice holding the Equity Court on Friday, the 
7th day of October, 1921, at ten o’clock A. M., or as soon thereafter 
as counsel mav be heard. 

GEO. P. HOOVER, 
Attorney for Defendant James S. Harlan. 

Service of a copy of the foregoing motion, with attached affidavit 
acknowledged this 3rd day of October, 1921. 

HENRY E. DAVIS, 

Attorney for Plaintiff. 
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46 Affidavit in Support of Motion to Vacate Preliminary Injunc¬ 

tion. 

******* 

State of New York, 

County of Essex, ss: 

James S. Harlan, being duly sworn, says that lie is one of the de¬ 
fendants named in the above entitled cause; that the other named 
defendant, Kichard D. Harlan, the older brother of affiant, in 1909 
and prior thereto had dissipated in stock speculations an estate of 
which he was trustee, and in addition had become personally in¬ 
debted in a large amount, substantially as in said bill alleged. 

Affiant further states that early in December, 1909 said Richard 
1). Harlan disclosed to this affiant his wrongful conduct with respect 
to said trust estate; that finding said Richard had kept his wife in 
ignorance of this, affiant insisted that he at once advise her fully of 
the facts; that bv telegraph affiant also requested the plaintiff to come 
to Washington as soon as possible; that within a week or ten days 
affiant and said plaintiff were in conference there in relation to tlie 
situation resulting f ’om the misconduct aforesaid of said Richard 
l). Harlan; that the wife of said Richard, who was entitled to the 
income on said estate for her life, having in the meantime expressed 
to this affiant her desire to make all her property available (then 
liberally estimated by affiant of the value of Twenty-five Thousand 
Dollars ($25,000) over and above the encumbrances thereon) and 
to turn it over to affiant, this affiant, having been advised that 

47 the then value of the securities that should have been in the 
trustee’s hands was somewhat less than One Hundred and 

Ten Thousand Dollars ($110,000), volunteered in his conference 
with plaintiff to raise Eighty-three Thousand Dollars ($83,000) of 
this amount, if the plaintiff would raise the balance; and this the 
plaintiff thereupon agreed to do without delay. 

Affiant further says that the said Richard D. Harlan had incurred 
distrust among the members of his wife’s family so that he had been 
called upon for an accounting in the estate of which he was trustee; 
that affiant felt that a frank statement of the situation should be 
made to them, but that other counsels prevailed because, such was 
the bitterness against said Richard in his wife’s family that it was 
feared, disclosure being made of his dissipation of the trust estate, 
they would not only cause his removal as trustee as in plaintiff’s bill 
alleged, but w'ould seek the punishment and public disgrace of said 
trustee. 

Affiant further says that, even without a voluntary statement to 
the ultimate beneficiaries as aforesaid, a disclosure of the situation, 
in the said accounting then coming along and in course of prepara¬ 
tion by said Richard and said plaintiff, seemed almost inevitable and 
unavoidable. But in the hope that they might by this course be 
able to save the said Richard D. Harlan from prosecution and dis¬ 
grace and save an honored family name from public humiliation by 
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reason of said Richard’s wrongful conduct, it was agreed by this 
affiant and said J. M. Harlan, the plaintiff, to use the funds so to be 
raised by them, respectively, in purchasing securities, identical in 
kind and amount with those that should then have been in 

48 the trustee’s hands; so that, knowledge of the latter’s default 
eoming to the ultimate beneficiaries of the trust estate, 

whether in the approaching accounting or at any time later, affiant 
and said J. M. Harlan would be in a position to offer to restore to 
them the entire estate, if some legal wav could be found to save the 
said family and said Richard from such public humiliation and dis¬ 
grace. 

Affiant further says that it is untrue that it was ever agreed by 
affiant and said J. M. Harlan to reconstitute the said estate as such 
or to let the securities so to be purchased by them go from their con¬ 
trol, respectively, until a satisfactory understanding had been reached 
with the ultimate beneficiaries of the said estate either upon dis¬ 
closure in the accounting, or voluntarily made, or upon the death 
of the life tenant when disclosure would necessarily follow; and 
affiant further says that it is untrue that the securities so to be pur¬ 
chased by affiant and said J. M. Harlan were, under any circum¬ 
stances, to be turned over to the defaulting trustee, and that in all 
these years no such suggestion has ever been made to or eome to 
the attention of this affiant. 

Affiant further says that upon reaching the understanding with 
the plaintiff heretofore described by affiant during the latter part 
of December, 1909, affiant at once set about making arrangements 
to comply with his part thereof, and most of his own resources, which 
were not large, being already well, but prudently encumbered in 
connection with his own affairs, and having no cash funds available, 
he later succeeded here and there, on such of his property as was 
not encumbered, and with the aid of certain property lent 

49 him for the purpose by his wife, in borrowing the entire 
sum of Eighty-three Thousand Dollars ($83,000), which 

said sum he sent to the plaintiff in February and March, 1910 for 
the purchase pro tanto of the requisite securities; and that within 
a short period thereafter he was personally advised by the said J. M. 
Harlan that he, the plaintiff, had raised the balance necessary and 
that all the requisite securities, both his and affiant’s, had been pur¬ 
chased and were in his, the plaintiff’s hands ready to be used by 
affiant and said plaintiff in the manner and for the purpose agreed 
upon whenever the emergency might arise. 

Affiant further says that although he was then a member of the 
Interstate Commerce Commission, as in said bill alleged and said 
estate before its dissipation had consisted, as he had learned, of rail¬ 
road securities, he had reached the conclusion after due reflection 
that there was no legal or moral objection to his aiding in the man¬ 
ner and under the limitations and conditions aforesaid, in making 
good the wrong done to others by his older brother; but being 
then on the said Commission, affiant determined not only to avoid 
personally purchasing such securities with his Eightv-three 
Thousand Dollars ($83,000) and thereafter personally collecting 
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interest and dividends thereon, hut to avoid even the knowledge 
of what securities were to be purchased with his said Eighty-three 
Thousand Dollars ($83,000); and that for this reason, and for 
this reason only, as he then fully explained to said plaintiff, did he 
send the said funds to the plaintiff; and that said funds were to be 
used by said plaintiff, as said plaintiff agreed and fully understood, 
in purchasing pro tanto as aforesaid the requisite securities, 
f>0 and to hold them for affiant and subject to affiant’s order 
and to collect and transmit to affiant the income thereon as 
it accrued. 

Affiant further says that the plaintiff fully understanding and 
approving affiant’s desire, because of his official duties, not person¬ 
ally to handle the matter, undertook to purchase the securities for 
affiant with the Eighty-three Thousand Dollars ($83,000) so sent 
him bv affiant and to hold them for affiant as a mere custodian 
with no power or control over them bevond the collection and trails- 
mission to affiant of the income upon them so long as they were 
left by affiant in plaintiff’s custody and to deliver them to affiant 
at any time upon affiant’s request; that in furtherance of his desire 
to have no detailed knowledge of or personal contact with such 
securities, and having then entire confidence in the personal integrity 
of the plaintiff, this affiant asked plaintiff for no report of his ex¬ 
penditure of said Eighty-three Thousand Dollars ($83,000), nor, 
as the plaintiff was then informed and has since well known, did 
affiant keep any accounts with the plaintiff, either with respect to 
the expenditure of said Eighty-three Thousand Dollars ($83,000) 
for securities or with respect to the income thereon; that with one 
exception learned by chance, affiant did not know until December, 
1919 what securities had been purchased by the plaintiff for affiant 
with the Eighty-three Thousand Dollars ($83,000) sent him by 
affiant and does not know even now whether the plaintiff has trans¬ 
mitted to affiant all the interest accruing, since their purchase, even 
upon the securities delivered to affiant bv the plaintiff in December, 
1919. 

31 Affiant further points out that for his wrongful use of the 

said trust estate the said Richard D. Harlan was liable to prose¬ 
cution as well as personal disgrace, and the task undertaken by affi¬ 
ant and said J. M. Harlan was to save him from both, if some legal 
way could be found for doing so, by putting themselves without 
delay in possession, not of a part of the dissipated securities but 
of all of them, thus being ready, when the anticipated disclosure 
came and some proper understanding had been reached for avoiding 
the prosecution of said Richard and the public humiliation both 
of him and of said family, to make good the entire wrong at once 
and without any plea for delay and without any dickering or bar¬ 
gaining to minimize their own burden in the premises, it being 
affiant’s earnest desire and purpose, in which the plaintiff then ap¬ 
peared fully to concur, to leave the family name wholly clean and 
unstained by not leaving unredressed any part of the wrong done 
to others by said Richard D. Harlan, trustee as aforesaid ; and that 
the said J. M. Harlan, plaintiff, agreed and well understood that 
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the Eighty-three Thousand Dollars ($83,000) so sent him by affiant 
was to be used by him solely for the purchase, with the end in view 
just mentioned, of the necessary securities pro tanto, he having 
agreed to supply without delay the funds for the purchase of the 
balance of the securities necessary to put affiant and the said plain¬ 
tiff promptly in possession of all the securities requisite for imme¬ 
diately making good the entire wrong under the limitations and 
conditions named, whenever the disclosure might come. 

Affiant further says that in addition to the Eighty-three Thou¬ 
sand Dollars ($83,000) so borrowed by him and sent to the 

52 plaintiff solely for the purchase of securities this affiant vol¬ 
untarily expended many thousands of dollars in meeting 

personal obligations of his said brother, Richard, and that it is 
utterly untrue that affiant gave authority and discretion to plaintiff 
to expend for other purposes any part of the Eighty-three Thousand 
Dollars ($83,000) sent- him by affiant solely for the purchase of 
securities, with which, in connection with the securities of the plain¬ 
tiff, and under the limitations aforesaid, to make good without 
diminution whatsoever, the wrong done by said Richard, thus shield- * 
ing him as was hoped from punishment and disgrace and the family 
from public humiliation. 

Affiant further says that in those days he and said plaintiff were 
in close touch by mail and in frequent personal interviews respecting 
the matters growing out of their brother’s fault, and that never was 
it suggested or intimated by said plaintiff that any part of the said 
Eighty-three Thousand Dollars ($83,000) sent him by affiant for 
the purchase of securities was being, or could or should be used for 
other purposes; on the contrary, this affiant, having been so told by 
said plaintiff shortly thereafter, supposed and believed, until he 
learned to the contrary ten years later, that the plaintiff had faith¬ 
fully performed his part of this effort to meet this crisis in the family 
and that he not only had expended the entire Eighty-three Thou¬ 
sand Dollars ($83,000) in purchasing securities for affiant as had 
been agreed, but soon thereafter had himself provided the funds 
with which to purchase, and that he had purchased, the balance of 
the securities contemplated and that all the seeurities, both affiant’s 
and plaintiff’s, were safely in his hands ready for immediate 

53 use under the conditions and limitations agreed upon. 

But ten years later it developed to the great astonishment 
of affiant not only that the plaintiff had not purchased with his own 
funds any securities for the purposes aforesaid and denied that he 
had ever agreed to do so, but that there was even a shortage of some 
Fifteen Thousand Dollars ($15,000) under the 1910 quotations, in 
the securities that he should have had in his hands for affiant, the 
plaintiff then claiming and asserting to affiant for the first time that 
such shortage had been incurred through a loss in one security so 
purchased by him for affiant and through expenditures he had made 
out of affiant’s Eighty-three Thousand Dollars ($83,000) in meeting 
personal debts of said Richard D. Harlan; that though denying that 
plaintiff had any such authority to use the funds sent him by affiant 
or that he had in fact so used said funds affiant requested a statement 
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of said expenditures but plaintiff, admitting that he could furnish 
such a statement, has declined to do so. 

Affiant further says that it is untrue that the plaintiff has ever 
furnished affiant or that affiant has ever seen or has or has had in 
his possession a statement, as alleged in said bill, of the disposition 
made by plaintiff of the Eighty-three Thousand Dollars ($83,000) 
sent him by affiant as aforesaid; and that it is untrue that affiant 
ever requested or suggested that said plaintiff should destroy his 
records of such expenditures or those relating to any other phase of 
these matters growing out of said Richard’s fault. 

Affiant further says that he was moved to undertake the 
• r > l larger part of the burden of making good the said Richard’s 
fault not because he could bear the burden any more easily 
than the plaintiff, which affiant says and believes was not the case, 
but because, as affiant told the plaintiff at the time, plaintiff had four 
children and affiant had none, and also with the wish in mind, grow¬ 
ing out of his affection for the plaintiff and his children to make it 
as easy as he could for the plaintiff, and with an earnest desire to be 
helpful in this family crisis to the utmost limits of his resources. 
But affiant regretfully says that the plaintiff was not only content 
promptly to accept the adjustment of the burden so volunteered by 
affiant, without offering himself to undertake more of it, but, as 
seems not altogether unusual in such cases, allowed the thought to 
enter his mind and grow into action, that affiant, having already as¬ 
sumed the larger part of the burden, might fairly be asked to bear 
still greater burdens in this connection; and in divers ways and on 
different occasions as will in due time appear the said plaintiff com¬ 
menced to exploit and impose on affiant’s willingness and desire to 
do all he could in the premises, even going so far in February last, 
ten years after advising affiant that all the requisite securities, both 
his and affiant’s, were in his hands, as to assert to affiant’s attorney 
that he, the plaintiff', had never agreed to contribute anything to the 
task of making good said Richard’s wrong, and admitting at the 
same time that he had not in fact provided one dollar of the securi¬ 
ties necessary thereto. 

Affiant further says that certain doings of plaintiff in relation to 
other affairs of affiant, not connected in any way with the 
55 matters herein referred to but one of which is embraced in 


affiant’s bill against plaintiff for accounting, led affiant in 
1917 to withdraw all his confidence in plaintiff and to doubt the wis¬ 
dom of permitting the securities purchased with affiant’s Eighty- 
three Thousand Dollars ($83,000) to remain longer in plaintiff’s 
custody; and thereupon lie advised plaintiff of affiant’s purpose soon 
to take the custody himself of the securities that had been purchased 
for affiant by plaintiff in 1910 with the Eighty-three Thousand Dol¬ 
lars ($83,000) then sent to the latter by affiant as aforesaid; that 
plaintiff at once said that he would send the securities to affiant, as 
had been agreed in the beginning, whenever affiant asked for them; 
that affiant made definite request for them in November, 1917 and 
that plaintiff, being then in New York, by letters running through 
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from January to August, 1918 promised to go to Chicago and send 
said securities to affiant as soon as he could. 

But the securities now in affiant’s possession and described in 
Paragraph Eleven of plaintiff's bill herein did not in fact reach 
affiant's hands until December, 1919, affiant being thus deprived 
by plaintiff of all income upon them for over two vears; that plain¬ 
tiff’s letter of November 24, 1917, indicating to aftiant his purpose 
then to deliver the securities to affiant, referred to them as “all those 
securities'’ and as “the securities which are in my (plaintiff’s) poses- 
sion, that were purchased bv me (plaintiff) with money furnished 
by or through you” (affiant), and thus led affiant to assume, as in¬ 
deed he had always theretofore understood from the plaintiff, that 
the securities then in plaintiff’s custody for affiant represented in 
value, taken at the 1910 quotations, the Eighty-three Thou- 

56 sand Dollars ($83,000) sent by affiant to plaintiff in 1910 
for the purchase of securities and for no other purpose; and 

affiant thereupon acted on that belief in another matter to the per¬ 
sonal advantage of said plaintiff and as plaintiff had required as a 
condition to the restoration by plaintiff of affiant’s securities; that a 
day or two later, it developed upon inquiry that said securities fell 
short of the value of Eighty-three Thousand Dollars ($83,000) by 
some Fifteen Thousand Dollars ($15,000), as aforesaid; that upon 
affiant’s calling attention to this shortage plaintiff claimed, as be¬ 
fore stated, that he had expended that sum in paying personal debts 
of said Richard D. Harlan and in the loss aforesaid on one of affi¬ 
ant’s securities, but he declined to furnish affiant with the details of 
said alleged payments, although admitting that he could do so. 

Affiant further says that through a period of more than a year 
he made various and earnest but unsuccessful efforts to get the plain¬ 
tiff to set himself right in the premises by restoring the said Fifteen 
Thousand Dollars ($15,000) with interest, to affiant; that finally in 
February, 1921 affiant went to Chicago for the purpose of securing 
an adjustment with the plaintiff and with that end in view retained 
an attorney there; that said plaintiff also retained an attorney in 
the person of Mr. McCandless, his law partner; that failing to secure 
an adjustment affiant instructed his said attorney to commence pro¬ 
ceedings against the plaintiff to compel him to account to affiant for 
said Fifteen Thousand Dollars ($15,000) with interest thereon; 
and that being advised of this purpose on affiant’s part the 

57 said plaintiff then sent his said attorney to affiant’s attorney 
with an offer of settlement which was declined bv affiant; 

that several days later an agreement was reached hv plaintiff, 
through his said attorney, and affiant, through his attorney afore¬ 
said, on March 25, 1921, wherein and whereby the plaintiff agreed 
in any event by May 1, 1921 to deliver to affiant through affiant’s 
attorney, securities, the value of which, on the basis of the quota¬ 
tions for February or March, 1910, added to the value, on the basis 
of the quotations for the same period, of the securities already de¬ 
livered to affiant, would equal Eighty-three Thousand Dollars ($83,- 
000), thus restoring affiant, except in the matter of interest, to the 

5_377 la 
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position he would have been in had all of the Eighty-three Thousand 
Dollars ($83,000) been so invested in 1910 at the time when affiant 
sent that sum to plaintiff solely for the purchase of securities; and 
on his part this affiant agreed to waive all the income during the 
past ten years on such securities as might be agreed upon to be so 
delivered to him by the plaintiff to make good the shortage in 
affiant’s securities, and affiant was also to give his receipt for the said 
securities so agreed upon and delivered to him, together with his 
release of any claim for interest on said Fifteen Thousand Dollars 
($15,000), and of any claim for the income affiant would have re¬ 
ceived upon said securities so to be turned over to him had they been 
purchased by plaintiff for affiant in 1910 when affiant sent plaintiff 
the funds therefor. 

Affiant is informed that the aforesaid agreement was reduced to 
writing in the form of a letter addressed to affiant in Washington 
by his said attorney in the presence of the plaintiff's said ai¬ 
ds tornev, McCandless, by whom the letter was then and there 
assented to and approved, and to whom, at his own request, 
a copy was then and there given as the plaintiff’s record of the agree¬ 
ment reached. 

Affiant further says that by reason of the said agreement he under¬ 
stood that the controversy in this matter that had extended over 
a period of more than three years had been settled and composed, 
subject only to the selection by affiant of the particular securities 
so to l>e delivered to him by the plaintiff to make good the plaintiff’s 
said shortage, and that affiant believed that he would thus presently 
he in a position, whenever the emergency arose, to make good, under 
the conditions and limitations aforesaid, the said Richard’s wrong 
to the extent of all the securities that would then he in affiant’s pos¬ 
session, and that plaintiff would take measures to supply the 
balance of the necessary securities, so that when the emergency 
came, as come it must in time, the publicity, shame and humiliation 
the plaintiff has now brought upon the family by his bill of inter¬ 
pleader might be avoided. And in accordance with the agreement 
of settlement aforesaid affiant delayed his suit for an accounting 
until after May 1, 1921. 

But affiant says that the said plaintiff did not by May 1, 1921, 
and has not since, complied with his said agreement, but on the 
contrary has refused to comply therewith and has repudiated said 
agreement ; and that by reason of said plaintiff’s abrogation of said 
agreement, this affiant on June 29, 1921 instituted in the Superior 
Court of Cook County, Illinois, where personal service might be 
had upon the plaintiff who lives in Chicago, a bill in equity 
59 to compel the plaintiff to account to this affiant for said 
Fifteen Thousand Dollars ($15,000) with interest, and to 
account for certain other unsettled matters between affiant and 
plaintiff; that said suit is still pending; and that thereafter and on 
July 5, 1921 said plaintiff, leaving Chicago, his place of residence 
and home, where, at the least inconvenience and expense to him, 
every issue made and relief prayed in his said interpleader, might 
have been raised by cross-bill in affiant’s bill for accounting, went 
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to Washington and instituted the above entitled suit for the purpose, 
as this affiant verily believes, of multiplying litigation and of ol> 
structing and delaying the accounting which this affiant has prayed 
for in his said bill in Chicago in said Superior Court. 

Affiant further says that in connection with and not otherwise, 
and only as a necessary incident to, the carrying out of the com¬ 
promise agreement reached by affiant and said plaintiff, through 
their respective attorneys, as hereinbefore explained, and because 
requested thereunto by said plaintiff, through his said attorney, in 
aid of the compliance by said plaintiff with said agreement, this 
affiant did express himself as willing to accept delivery from the 
plaintiff of the securities mentioned in Paragraph Seventeen of said 
bill of interpleader in fulfilment by plaintiff of his said agreement ; 
but that said plaintiff did not perform his part of said agreement by 
delivering the said securities to affiant but on the contrary repu¬ 
diated and refused to perform said agreement, by reason whereof 
this affiant has elected to treat said agreement as abrogated 
for the non-performance of the plaintiff; and this affiant has 
60 no interest in and makes no claim to the securities mentioned 
in Paragraph Seventeen of the plaintiff's bill and there is 
no basis for the alleged bill of interpleader to determine the con¬ 
flicting claims of this affiant and said Richard D. Harlan to said 
securities, this affiant’s claim in this behalf against the plaintiff 
being, as heretofore stated and in affiant’s bill for an accounting 
alleged, a copy of which is hereto attached and prayed to be read 
as a part hereof, for some Fifteen Thousand Dollars ($15,000), with 
interest thereon, all as hereinbefore explained and stated.' 

JAS. S. HARLAN. 

Subscribed and sworn to before me this 29th day of Sept., 1921. 
[seal.] N. A. LA ROE. 


Filed June 29, 1921. 

In the Superior Court of Cook County, State of Illinois. 


367,553. 


James S’. Harlan, Complainant, 

• vs. 

John M. Harlan, defendant. 

Bill 

To the Honorable the Judges of said Court in Chancery sitting: 

61 Your orator, James S. Harlan, of the city of Chicago and 

state of Illinois, brings this bill of complaint against John 
M. Harlan, of the city of Chicago and state of Illinois, and represents 
that in February and March, 1910, your orator sent to the defendant 
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the sum of eighty-three thousand ($83,000) dollars, to be by said 
defendant invested for your orator in certain securities, which were 
to be held by said defendant on certain terms and conditions agreed 
upon by your orator and said defendant, and one of which condi¬ 
tions was that, in a certain contingency, said securities should be 
returned by said defendant to your orator when requested by him; 
and that, in the meantime, defendant should collect the income from 
said securities, and should account therefor, and pay your orator 
said income when and as received. 

That shortly after the receipt of said eighty-three thousand 
($83,000) dollars by said defendant for the purchase of said securi¬ 
ties, he did invest most of said sum in some of the securities specified 
and agreed upon in your orator’s agreement, but your orator is 
informed and believes that defendant did not invest all of said 
eighty-three thousand ($83,000) dollars in the specified or any 
other securities, but did retain a portion thereof, to-wit, the sum 
of thirty-four hundred ($3,400.00) dollars without investing the 
same in any securities in which it was agreed between your orator 
and said defendant said monev should be invested. 

That your orator is further informed and believes that defendant 
subsequently sold some of the securities so purchased by him, but 
did not re-invest the proceeds of said sale in any of the specified 
securities or in anv other securities. 

62 That defendant has also acted for a number of years as 

your orator’s agent, in charge of certain real estate owned 
by your orator in Lake County, Illinois, and which said real estate 
was subsequently sold by your orator, defendant acting as your 
orator’s agent in and about said sale of said property; and your 
orator is informed and believes that defendant has not fully ac¬ 
counted to vour orator for the monies received by him as such 
agent in and about the sale of said property; that said defendant 
claims the right to retain, and has retained, as his own certain 
monies received by said defendant from the real estate broker to 
whom your orator paid a commission for effecting the sale of said 
property. 

That subsequently and on or about the 29th day of November, 
1917, your orator demanded of defendant that he return to your 
orator all of said securities purchased by said defendant as afore¬ 
said, and that defendant also account to your orator for all monies 
received by him upon the sale of said securities or otherwise. 

That on or about the 27th day of November, 1919, defendant 
replied to the said demand to the extent of returning to your orator 
certain of said securities so to be purchased and so, as your orator 
is informed and believes, actually purchased by defendant out of 
said fund so sent him. But defendant has failed to return to your 
orator all of the securities which he should have purchased with said 
eighty-three thousand ($83,000) dollars, and also has failed and 
refuses to pay over to your orator the proceeds of the securities so 
sold as aforesaid bv him, or said thirty-four hundred ($3,400) 
dollars. 
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63 But your orator has requested and demanded of said De¬ 

fendant that he render to your orator a full and complete 
account of all receipts and disbursements by him while so acting 
as agent for your orator, and said defendant refuses to render to your 
orator such an account, or to deliver to your orator anv securities or 
pay your orator any further monies than he has already done. 

Wherefore, your orator prays that John M. Harlan be made party 
defendant in this bill, and true answer make but not under oath, 
answer under oath being hereby waived, and that this cause be re¬ 
ferred to a Master to state an account as between your orator and said 

c 

defendant as to all the matters aforesaid in which defendant has 
so acted as your orator’s agent, and that when said Master shall have 
made a report of said accounting, that a decree may be entered in 
favor of your orator against said defendant for such sums of money 
or securities as in said report your orator shall be adjudged entitled 
to; and that your orator may have such other and further relief as to 
your honors may seem right; and may it please your honors to grant 
the writ of summons in chancery, directed to the sheriff of said county 
of Cook, and commanding him that he summon the defendant, 
John M. Harlan, to appear before said court on the first day of the 
August term, to be held at the courthouse in Chicago in the county 
of Cook aforesaid, then and there to answer this bill, etc.; and your 
orator will ever pray. 

JAMES S. HARLAN, 

By MORRIS M. TOWNLEY. 

MORRIS M. TOWNLEY, 

Counsel. 


64 State of Illinois, 

County of Cook , ss: 

I, Samuel E. Erickson, Clerk of the Superior Court of Cook County, 
in and for the State of Illinois, and the keeper of the records, files 
and seals thereof, do hereby certify the above and foregoing to be a 
true, perfect and complete copy of a certain Bill of Complaint Filed 
in my office on 29th day of June A. D. 1921 in a certain cause now 
pending in said Court on the Chancery side thereof, wherein James 
S. Harlan is complainant and John M. Harlan is defendant. 

In witness whereof, I have hereunto set my hand, and affixed the 
seal of said Court, at Chicago, this 16th dav of August A. D. 1921. 

SAMUEL E. ERICKSON, 

[seal.] Clerk. 

United States of America. 

State of Illinois, 

County of Cook, ss: 

I, Theodore Brentano, Chief Justice of the Superior Court of Cook 
County, in and for said County, do Hereby Certify that Samuel E. 
Erickson whose name is subscribed to the foregoing Certificate of 
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Attestation, now is, and was, at tlic time of signing and sealing the 
same, the Clerk of said Superior Court of Cook County, 
[seal. ) and keeper of the Seal and records thereof, duly elected, 
commissioned and qualified to office: that full faith 
and credit are, and of right ought to be given to all his official acts 
as such, in all Courts of Record in the United States and elsewhere, 
and that his attestation is in due form of law and by the proper 
officer. 

Go In witness whereof, 1 have hereunto set my hand and affixed 

fhe Seal of said Court, at the City of Chicago, in said County, 
this 16th dav of August A. I). 1021. 

THEODORE BRENTANO, [seal. 
Chief Justice of the Superior 

Court of Cook County. 


United States of Americ a. 


State of Illinois, 

County of Cook, as: 

1, Samuel E. Erickson Clerk of the Superior Court of Cook County, 
in and for said Countv, do Hereby Certify that Theodore Brentano 
whose name is subscribed to the foregoing Certificate of Attestation, 
now is, and was. at the time of signing and sealing the same, the 
Chief Justice of said Superior Court of Cook County, and was duly 
elected, commissioned and qualified to office; that full faith and 
credit are, and of right ought to be given to all his official acts as 
such, in all Courts of Record in the United States and elsewhere, 
and that his attestation is in due form of law and by the proper 
officer. 

In testimony whereof, I have hereunto set my hand and affixed 
the Seal of said Court, at the City of Chicago, in said County, this 
16th day of August A. D. 1921. 

SAMUEL E. ERICKSON, * 
[seal.] Clerk. 


66 Memorandum. 

October 19, 1921.—Motion of plaintiff to extend time to answer 
motion of defendant James S. Harlan to dissolve preliminary in¬ 
junction, filed. • 

Plaintiff's Response to Motion to Dissolve Temporary Injunction. 

Filed November 16, 1921. 
******* 

Comes now the plaintiff in the above-entitled cause, by his attorney, 
and replying to the motion of the defendant James S. Harlan to 
dissolve the preliminary injunction heretofore issued therein, sub¬ 
mits to the Court his affidavit hereto annexed, and says that upon 
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the matters and tilings therein and therefrom appearing and the 
other pleadings and proceedings herein the said motion should be 
denied. 

IIENRY E. DAVIS, 
Attorney for Plaintiff. 

07 Affidavit of John Maynard Harlan. 

* * * * * * * 
District of Columbia, s $: 

Before me, a Notary Public in and for the District aforesaid, per¬ 
sonally appeared John Maynard Harlan, who, being by me first 
duly sworn, deposes and says: 

I am the plaintiff in the above-entitled cause, wherein James S. 
Harlan and Richard D. Harlan are defendants, and wherever here¬ 
inafter the word '‘defendant” is used, unless otherwise appearing, it 
relates and refers to the defendant James S. Harlan, and wherever 
the word "trustee” is so used it relates and refers to the defendant 
Richard D. Harlan. 

1. I repeat and adopt, as though herein fully and at large set 
forth, as part of this my affidavit my bill of complaint herein and 
all and every the allegations of fact therein made and appearing. 

2. It is true that in or about the month of December, 1909, the 
said trustee disclosed, to defendant and me, though not then fully, 
his conduct with respect to the trust estate in defendant’s affidavit 
mentioned, and that thereupon a conference was had in which de¬ 
fendant and I participated, but the substance and effect of the said 
conference was not as in defendant’s affidavit stated, but was as 
in my bill of complaint set forth and alleged. And it is not true, as 
in said affidavit stated, that defendant volunteered to raise $83,000 
towards repairing the losses of said trustee through his conduct afore¬ 
said if I would raise the balance needed: the facts being (1) that, as 
stated in the said bill, the wife of said trustee agreed to contribute, 
and did contribute, the amount of $25,000, as hereinafter more 
particularly set forth; (2) that defendant, then having, as stated 
in his said affidavit, "an earnest desire to be helpful in this family 

crisis,” undertook to contribute in the premises "to the ut- 
08 most limits of his resources,” as also in his said affidavit 
stated, but instead of so doing he in fact contributed only 
$58,000, and thereafter declined to contribute any more; and (3) 
that I agreed only, if and when thereafter able to do so, to con¬ 
tribute so much as might be necessary to complete the amount con¬ 
templated by the relief agreement in my said bill mentioned. And 
that I ever stated to defendant’s attorney that I had never agreed to 
contribute anything to the task of making good the losses of said 
trustee as aforesaid, or that I ever denied to anyone that I had ever 
agreed so to do, I specifically and positively deny; and I similarly 
deny that at any time prior to the year 1921 I ever informed de¬ 
fendant that I had raised the balance of money or provided the 
funds necessary to purchase the balance of the securities contem- 
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plated in the premises, or that the same or all the requisite securi¬ 
ties were in my hands ready to he used in the manner and for the 
purpose agreed upon. 

3. Though I am advised that the allegations of the said affidavit 
that said trustee had incurred distrust among the members of his 
wife’s family, with the results possibly consequent thereupon, as 
therein stated, are immaterial to be answered by me, I deny the 
same in toto. 

4. I denv that it was agreed by defendant and me to use the funds 
to be raised, as in the said affidavit stated, in purchasing securities 
as therein alleged, so that defendant and T would in the contingency 
in the said affidavit stated be in position to offer to restore to the 
ultimate beneficiaries of the trust estate therein mentioned the en¬ 
tire estate, and to the contrary 1 allege the fact to be that the pur¬ 
pose of defendant and me in the premises was, as in and by my said 
bill stated, to restore the said original trust estate by a “substituted 
trust estate," to create, or to assist in creating, which, and for no 
other purpose (except incidentally the payment of certain menacing 
personal debts of said trustee, as also in and by my said bill stated), 

the said monevs were donated and the said securities were intended 
*/ 

and provided to be purchased; and I further allege the fact to be 
that it was agreed bv defendant and me to re-constitute the said 
original trust estate and to vest said trustee, with the said substituted 
trust estate, as in the place and stead of the said original trust 
estate, and that it was never at any time understood or agreed 
00 by and between defendant and me that the application and 
devotion of the said securities to that purpose should await 
or be in any wise contingent upon any such disclosure as is in and 
by the said affidavit pretended and alleged, but, to the contrary, the 
declared and explicit intention in the premises was, if possible, to 
forestall and permanently to prevent such disclosure. 

5. It is not true, as in and by the said affidavit alleged, that in 
making arrangements to comply with his part of the agreement- de¬ 
fendant on certain of his own property and with the aid of certain 
property lent him for the purpose by his wife borrowed the said 
sum of $83,000 and sent the same to me, as in the said affidavit 
alleged, but to the contrary the fact is that of the said sum of 
$83,000 the amount of $25,000 was furnished and supplied by the 
wife of said trustee, in manner following: The wife of said trustee, 
being at the time possessed of a sole and separate estate, sold and 
transferred the same to defendant at and for the sum of $25,000, 
which defendant paid her for the same, and thereupon became pos¬ 
sessed of, and since has held and enjoyed, the said estate, and the 
said sum of $25,000 so received by her she committed to defendant 
to be by him sent, and the same was sent, to me for the purpose 
aforesaid, to-wit, on February 12, 1910, in the form of the draft No. 
4123 of the National Savings and Trust Company, of Washington, 
D. C., upon the Chase National Bank, of New York, made to the 
order of defendant and by him endorsed to said trustee’s wife, 
namely, Margaret M. Harlan, and by her endorsed to me, a photo¬ 
graphic copy of which said draft with its endorsements is hereto 
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annexed and made part hereof: and at the time of sending me 
the said draft defendant also sent me the certain other draft No. 
4124 of the said National Savings and Trust Company upon the 
said Chase National Bank for the sum of $10,000, to the order of him, 
defendant, and by him endorsed to me, each of the said drafts 
hearing date February 5, 1910; the two said sums of $25,000 and 
$10,000 being the first moneys so as aforesaid sent to me, and the 
same were so sent as aforesaid for the purposes of the relief agreement 
aforesaid, including investment in the securities aforesaid, or cer¬ 
tain of them. In and by his letter of February 12, 1910, trans¬ 
mitting the said two drafts to me, defendant wrote and 
70 stated as follows (underlining as in the original): 

“I enclose drafts on N. Y.—one for 25,000 & one for 10,000 
—both to my order, the former endorsed to Margaret & by her to you 
& the latter directly to you. The former represents the price paid 
by me for all her estate * * * I suggest that you put both 

in your bank at once & by 18 hour train send new draft to Geo. 
Butler with a list of R. R. stocks on the list” (meaning the list of 
securities constituting the said original trust estate) “with the num¬ 
ber of shares wanted & tell him to buy & hold subject to your further 
order. Give him the discretion of acting at any time during the 
next ten days, according to his judgment of the market. * * * 

I would do it through him for he can be trusted, and the ordinary 
broker cannot. * * * Aside from the 25,000 which purchases 

Margaret’s property, Richard now owes me say $16,000. Why may I 
not take his note for that amount and life insurance enough to se¬ 
cure it? * * * The proceeds would of course be shared ratably 

as between you & me * * * 

“Will attend to that note bv Richard as to his accident insurance. 

“He knows nothing of our plans beyond this $:?J,000. 


a 


JIM. 


“I doubt wisdom of putting in your name stock that is hereafter 
to go in his name. So have George just hold for your orders later. 

“Keep mem. of these drafts, No. date, amount, banks’ endorse¬ 
ments, etc. * * * 

“If you can add 10,000 now perhaps all the stock could be had 
on a good level for us. Don’t mention bonds at this time. They 
can come later.” 

6. It is not true, as in said affidavit stated, either that I was to 
purchase the said securities and to hold them for defendant and 
subject to his order or to collect and transmit to him the income 
thereon as it accrued, but to the contrary, as has just appeared, the 
said securities were to be purchased for the benefit of said trustee, and 
by me held subject to the purpose aforesaid and for delivery to 
him, said trustee, and it was the intent and purpose that the income 
from the said securities should belong to the life beneficiary of the 
said original trust estate, who was said trustee’s wife aforesaid, and 
be payable to her or her order. It is true, however, that because in 
raising the sum applied by him as aforesaid defendant had become 
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subjected to certain interest charges which he was finding burden¬ 
some, he asked me to procure from said trustee, and his said wife, 
authority to pay him, defendant, the income aforesaid, and such 
authority I did procure, at first orally and afterwards (at defendant’s 
request, based upon his expressed desire for a showing in record 
form that the ownership of the said securities was not in him but 
in the trustee of the said estate), on, to-wit, April 12, 1911, 

71 in the form and manner of a letter to her said trustee, and 
one from him to me, a copy of both of which I sent to de¬ 
fendant and which he now has, or should have, in his possession, 
the originals thereof being now in my possession, the same reading 
as follows: 

‘‘Montreal, April 12, 1911. 

“My Dear Richard: 

“Until further notice I request and authorize you to pay over to 
James 8. Harlan, as my representative, all income from the se¬ 
curities and property embraced in my Trust; and Jim’s receipt 
therefor shall be your full acquittance as to all such income. 

“Yours affectionatelv, 

“MARGARET.” 

“Dear John: 

“Until further notice will you please collect all income from the 
securities and property embraced in the so-called Margaret M. Har¬ 
lan Trust, and pay over to Jim all such income, as requested by 
Margaret in her instructions to me, as given above. 

“Yours affectionately, 

“RICHARD.” 

John Maynard Harlan, 

Marquette Building, 

Chicago, Ill. 

And from and after the receipt of the said authorization, as well 
as theretofore, in each and every instance of my sending such in¬ 
come to defendant, I specifically stated in my letter of transmis¬ 
sion that the same was sent for account of said trustee’s said wife, 
life beneficiary of the said trust as aforesaid, and also specifically 
mentioned the particular railroad bonds and stocks from which 
such income was derived. And I am informed and believe that said 
trustee s wife, beneficiary as aforesaid, received but a portion of the 
said income prior to August 1918, and that since that date she has 
received none of the same but that the whole thereof has been re¬ 
tained by defendant. 

7. As respects the statement in the said affidavit that for over 
two years defendant was deprived by me of all income upon the said 
securities, (those, namely, in paragraph 11 of my said bill men¬ 
tioned and described), the fact is, as defendant well knows, and 
at the time of making his said affidavit well knew, that from 

72 the month of November, 1917, to the month of November, 
1919, I was at no time in the City of Chicago, where the 
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said securities, mostly railroad bonds, were, and where! 
coupons thereon had to be detached, but was through 
period engaged in the City of New York in work foi 
States, to which my constant personal attention was ij 

and that it was for that reason alone that during thd_ r _ 

the income accruing from the said securities was not sent by me to 
defendant ; and it is also the fact that, as defendant well knows 
and knew as aforesaid, on, to-wit, the 15th day of November, 1910, 
I duly sent to him, and he received, all and every the interest cou¬ 
pons aforesaid themselves, and the original checks, few in number, 
for dividends upon three (3) certain railroad stocks, part of the 
said securities, save and except as to one class thereof, some of which 
belonged personally to me, and the dividends whereon were in¬ 
cluded in a lump check, which I deposited to my account and drew 
against the same and sent to defendant my personal check for so 
much of the said dividends as properly pertained to so much of 
the securities of the said class as had been purchased to become and 
be part of the said substituted trust estate aforesaid. And while 1 
was so as aforesaid detained in New York, I offered to give defend¬ 
ant my personal check for the aforesaid income, subject to my re¬ 
imbursement therefor by and out of the proceeds of the coupons 
and dividend checks aforesaid, the same to be collected by himself 
if he so preferred, which offer defendant declined. 

8. It is not true, as in the said affidavit stated, that defendant 
asked me for no report of my expenditure of said $83,000, or did 
not know until December, 1919, what securities had been purchased 
by me with the said sum, or that I did not furnish him, or that he 
has never seen or had in his possession, a statement of the disposi¬ 
tion by me of the said sum; but to the contrary the fact is that, 
as in and by paragraph 9 of my said bill set forth and stated, in, 
to-wit, the spring of 1911, shortly after the use and application by 
me of the said aggregate sum of $83,000, I made and sent to de¬ 
fendant a full and accurate report thereof, showing in detail the 
use and application aforesaid, including the application by me of 
a portion thereof to pay individual debts of said trustee, as 
73 in my said bill set forth, and that to said report defendant 
at no time made any objection. In confirmation of this, my 
statement, 1 received from defendant, and now have in my posses¬ 
sion the original thereof, a letter of date November 29, 1919, wherein 
said defendant wrote and stated as follows: 


“November 29, 1919. 

“James S. Harlan, 

1720 Rhode Island Avenue, 

Washington, D. C.: 

“In preparing this house for Mr. Hoover’s use last fall all except 
the more recent of my personal papers and correspondence files were 
packed away with other personal effects; and without dismantling 
these storage arrangements at the expense of much time and trouble 
I cannot get at some of the earlier papers relating to these matters 
of yours and mine growing out of Richard’s affairs. For this reason- 
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1 cannot readily lay my hands on the report you made at the time 
of the securities (and their cost) that you purchased for me out 
of my funds sent you for the purpose. Can you readily reproduce 
that report through the broker or otherwise? 

“I put that inquiry because as I make it out the securities just 
sent me, taken at the highest market quotations during Feb’v, March 
and April 1910, seem to fall short, by some thousands of dollars, of 
representing the several sums I sent you for that purpose during 
Feb’y and March of that year. Perhaps you can explain the general 
discrepancy without waiting for the exact figures. If so, that will 
suffice for the present and I shall be glad to hear from you promptly, 
for I feel I can take no further step with respect either to the securi¬ 
ties or the accumulated interest until 1 understand the matter better 
than is now possible without access to the early correspondence <>r 
report you made at the time or without some general explanation 
from you. 

“As I recall it l sent you during Feb y and March 1910 some¬ 
thing in excess of $80,000 with which to purchase securities. 

“JAS. S. HARLAN.” 

This letter was addressed to and received by me at the Hotel Hilt- 

«/ 

more, New York City. 

0. It is not true that the securities aforesaid intended to be pro¬ 
cured, and procured, with the said sum of $83,000, or any part 
thereof, were to be procured by me and held for the benefit of de¬ 
fendant or subject to his order or disposition, but to the contrary 
the fact is that the said securities were to be procured and held, 
and were procured and held, as hereinbefore stated, and not other¬ 
wise. And in sundry letters, the originals whereof are now in my 
possession, defendant has clearly indicated and admitted his under¬ 
standing accordingly: as, for instance, in a letter to me of 
74 March 9, 1911, wherein and whereby he wrote and stated 
to me that he had that day spoken to his wife respecting a 
certain detail of a forthcoming showing in Court by said trustee 
of the state of his account as trustee as aforesaid, (in the prepara¬ 
tion of which showing to the end of its presentation to and approval 
by the Court, as his original writings now in my possession show, 
defendant took not merely an active but in fact the controlling 
part), and that she, defendant’s wife, had urged that the showing 
of an increase was most desirable, especially in comparison with a 
certain other trust, defendant in and by said letter saying (under¬ 
lining as in the original): 

“On the general theory of replacement the opportunity to show in¬ 
creases is limited, but I incline to her view even if it takes 2,000 or 
3,000 more,” and that his said wife had said “that by showing gains 
on what is shown to have been sold & reinvested a good stewardship 

good common sense is exhibited that will have value”; 

as also in a letter to me of October 0, 1911, wherein he wrote and 
stated as follows, (underlining as in the original): 
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“I had supposed that the amount that I advanced would suffice as 
my share of the burden. What amount of securities have I pur¬ 
chased and what amount have you purchased? I have never stopped 
to get these facts in my mind & have only a vague impression about 
the matter. Don't misunderstand me. It is not a question with me 
as to what share of the whole 1 ought to bear, but simply what is 
best for us all in the management of the matter and of my resources 
* * * I know that you are carrying the insurance * * * You have 
made some advancements to David” (a family pseudonym for Dieh¬ 
ard) “& his wife, possibly wise ones—some were necessary. But 
we cannot wisely undertake to make life easy for them & ought not 
to do so * * * So far as 1 am concerned he is simply a source 

of common danger and lias passed completely out of the range of 
my sympathy. You have also paid interest on some of his debts, 
possibly wisely, but I think this ought to stop very soon. Your 
traveling expenses must have been heavy but this is now probably 
at an end. 

“I wish to do all that l can do and feel that 1 ought to do no less 
than that, but it is a mistake for us all for me to be put under too 
great a strain financially and otherwise. So let me know all the facts 
• —what securities I have purchased and what you have purchased 
and paid for & what is the amount unpaid that you wish to take care 
of out of the income on the securities already purchased by me. 
Your letter has given me a start, in that it seems to mean either that 
you think I have not done all that I ought to do or that you have 
found your part of the burden too heavy. Tell me frankly about 
the matter for your letter has surprised me into a new state of un¬ 
certainty and apprehension.” 


10. It is not true, as in and by the said affidavit stated, that de¬ 
fendant determined not only to avoid personally purchasing securi¬ 
ties with the said sum of $83,000, and thereafter personally 

75 collecting interest and dividends thereon, but to avoid even 
the knowledge of what securities were to be purchased with 
the said $83,000, but to the contrary the fact is that defendant well 
knew the classes and character of securities, indeed the very securi¬ 
ties themselves, denominated by him in said affidavit as “railroad 
securities,” constituting the original trust estate aforesaid, and that, 
as stated in the 1 said affidavit, it was agreed by him and me to use 
the funds to be raised as aforesaid “in purchasing securities identical 
in kind and amount with those that should then have been in the 
trustee’s hands”; showing, in addition to the fact of his knowledge 
of the said securities, that it was the object and purpose so to restore 
the said original trust estate as aforesaid by replacing therein securi¬ 
ties of such kind and character as to cause the said estate to appear 
never to have been dissipated or depleted. 

11. It is not true, as stated in the said affidavit, that prior to the 
year 1919, in November or December of that year, defendant did not 
know that of the said sum of $83,000 I had applied a portion in pay¬ 
ment of individual debts of said trustee as aforesaid, but to the con¬ 
trary the fact is, as hereinbefore related, that he so knew as early 
as the spring of 1911; and as respects the alleged agreement by me 
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as of March 26, 1921, that I would in any event by May 1, 1921, 
deliver to defendant through his attorney securities the value of 
which on the basis of quotations for February or March 1910, added 
to the value on the basis of quotations for the same period of the 
securities already delivered to defendant, would equal $83,000, l 
neither made, nor did I authorize or confirm, any such agreement, 
and in fact there never was any such; to the contrary, the facts are 
as follows: 

As in and by the allegations of paragraph 8 of my said hill appear¬ 
ing, 1 expended of the said sum of $83,000, $11,115.94 in payment 
and discharge of individual indebtedness of said trustee as aforesaid, 
and there was a depreciation in value of certain of the securities 
purchased by me of $3,246.75. Defendant at first demanded of me 
restoration of the said sum of $11,115.94, and afterwards also of the 
said sum of $3,246.75, in all $14,362.69, as though the whole 
7i> of each of the said amounts and of the aggregate thereof were 
of necessity to be considered as having to their extent re¬ 
duced the sum of $58,000, so as aforesaid furnished by him, and as 
not to be at all related to the sum of $25,000 so as aforesaid furnished 
by said trustee’s wife. 

Exactly what amounts, or the aggregate thereof, I expended in 
paying the indebtedness aforesaid I am unable to state, for the reason 
principally that with the concurrence, and indeed at the suggestion, 
of defendant, who had full contemporary knowledge of the same and 
of their payments by me, 1 preserved no record thereof, but I am 
sure that the said amounts in the aggregate considerably exceeded 
$12,000. These indebtednesses 1 paid partly out of the aforesaid ag¬ 
gregate sum of $83,000, and partly with resources of my own; and 
in using so much as I did of the said sum of $83,000 for the purpose 
of investment in securities as aforesaid I caused to be purchased, 
through the broker selected by defendant himself and by him ac¬ 
credited to me as aforesaid, certain shares of stock of the Missouri 
Pacific Railroad Company, for the reason that in the original trust 
estate aforesaid there had been a like amount of the said stock, and, 
as in and from defendant’s said affidavit appears as aforesaid, it 
was the contemplation and purpose of the relief agreement afore¬ 
said to cause the said substituted trust estate to he constituted of 
“securities identical in kind and amount with those that should 
then have been in the trustee’s hands”; and subsequently for what 
appeared to both defendant and me to be, and in fact were, pru¬ 
dential reasons, the said Missouri Pacific Railroad stock was sold at 
a loss of $3,246.75. Upon a comparison by defendant of the amount 
of the securities so as aforesaid delivered by me to him in 1919 with 
the sum of $83,000 aforesaid, it appeared that there was a difference 
between the two of $14,362.69, of which difference $3,246.75 
was due to the loss on the said Missouri Pacific Railroad stock as 
aforesaid, leaving a minor difference of $11,115,94, which latter 
amount defendant assumed to he in the aggregate of the amounts 
which 1 had expended in paying the indebtednesses aforesaid. 

Under date of February 21, 1921, I received from an attorney at 
Chicago a letter informing me that defendant had employed said 
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attorney’s firm to file a bill of complaint against me for an 

77 accounting, and suggesting a personal interview with me on 
the subject. In response to this suggestion I called upon the 

said attorney, and, in the course of the conferences between bim and 
me which followed, the demand was made upon me substantially 
that 1 should deliver over to said attorney, for defendant, the round 
sum of $11,000 worth of the securities listed in the inventory of the 
original trust estate aforesaid taken at their value in February or 
March, 1910, the contention of said attorney in effect being that I 
had not been authorized by the terms of the relief agreement afore¬ 
said to make, out of the said sum of $83,000, the expenditure of the 
said sum of $11,000 in manner aforesaid, that is to say, to pay per¬ 
sonal indebtednesses of said trustee; and said attorney represented to 
me that if I would deliver securities to that amount as aforesaid the 
same would be accepted by defendant in complete satisfaction of all 
demands by him against me in the premises, and that if I should 
decline so to deliver such securities he, said attorney, would be 
obliged to bring suit against me in accordance with defendant’s in¬ 
structions. Down to this point no suggestion or intimation was made 
to me that I was in any wise or to any extent responsible for the loss 
on the Missouri Pacific Railroad stock, which occurred as herein¬ 
above related; to the contrary, indeed, defendant’s said attorney had 
previously distinctly stated to me that I was not held responsible 
therefor. And also, as clearly appears, the demand upon me in the 
premises was from the outset not for any sum in the form of money 
but for securities to the amount indicated, contrary to the untrue 
statement of defendant in his said affidavit that he expressed himself 
as willing to accept the securities mentioned in paragraph 17 of my 
said bill in aid of compliance with the alleged agreement of March 
1921, hereafter more particularly considered, or because so requested 
by me through my attorney. 

Outraged as I was by the demand thus made upon me in direct 
disregard of the terms of the relief agreement aforesaid, but realiz¬ 
ing that the threatened suit if actually brought would compel me in 
self-defense to disclose that agreement and the conditions out of 
which it grew, with all the consequences to said trustee obviously 
to follow such disclosure, T resolved to yield to the demand of 

78 defendant through his attorney in the premises, and to fur¬ 
nish the securities called for. On March 22, 1921, the situa¬ 
tion was as thus related and in no particular and in no respect other¬ 
wise, and on that day I did, through my attorney, authorize defend¬ 
ant’s attorney to report that T would so furnish the said securities to 
the amount aforesaid and at the valuation aforesaid, but upon the 
express condition that I should receive in return from defendant a 
general release, but upon and after the communication by his at¬ 
torney to defendant, by letter of that date, of such my proposition, 
the latter demurred to giving such release, and there never was any 
concurrence or acquiescence by defendant in my proposition as 
aforesaid. 

It is true that I offered so to furnish securities as aforesaid by May 
1, 1921, by which time it was also my expressed hope to furnish such 
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additional securities as would suffice as aforesaid wholly and entirely 
to replace the original trust estate aforesaid, but even yet there was 
no agreement on the subject between defendant and me, for the 
reason, among others, that I exacted and he refused to give me a 
general release as aforesaid. Nevertheless, by May 3, 1921, I had in 
hand and was ready to furnish securities as aforesaid, selected bv me, 
to the amount of, to wit, $11,000 as aforesaid, and defendant’s at¬ 
torney was notified accordingly, and on the same day he wrote de¬ 
fendant that I was in position to turn over to him, defendant, 
securities listed in the inventory of the original estate aforesaid 
which, with tlie securities already turned over by me to him, when 
figured at the purchase price in February or March, 1910, would 
equal the sum of $83,000, the said attorney evidently believing that 
for such purpose securities as aforesaid to the amount of, to wit, 
$11,000, and no more, would he necessary, whereas in fact, as here¬ 
inabove appears, there would have been necessary for such purpose 
other such securities to the amount of $3,240.75 aforesaid, and in 
fact the total of the two amounts was ($11,115.94 plus $3,346.75) 


$14,362.69. 

A copy of the said letter of May 3, 1921, of his attorney to de¬ 
fendant was received by my attorney the following day, May 4, 1921, 
accompanied by a copy, in form not a carbon but an original repro¬ 
duction, of a letter of his attorney to him, defendant, of 
79 March 25, 1921, which, though it had been dictated in the 
presence of my attorney, was not apprehended by him as 
having an import different from that of the letter of March 22, 1921, 
aforesaid, nor, as afterwards clearly appeared, was it so apprehended 
by the writer thereof; and I neither saw nor knew the contents of the 
said letter of March 25, 1921, until the copy thereof aforesaid was 
brought to my attention by my attorney on May 10, 1921, after a 
conversation bv him with defendant's attornev, in which the latter 
for the first time had suggested that there might be a difference in 
meaning between his two letters of March 22 and March 25, 1921, 
aforesaid as to the amount of securities 1 was to deliver to defendant, 
following which conversation my attorney, comparing the said two 
letters, ascertained and apprehended that, whereas the former of the 
said letters, that, namely, of March 22, clearly contemplated a settle¬ 
ment on the basis of $11,000, the latter, that, namely, of March 25, 
when its expressions were translated into terms of concrete figures, 
called for a settlement on a basis of upwards of $14,000 as aforesaid, 
with which, in that particular, the letter of defendant’s attorney of 
May 3, 1921, corresponded; and in this connection it is significant 
that in his bill of complaint against me in the Superior Court of 
Cook County, at Chicago, a copy of which is annexed to his said 
affidavit, defendant claims an accounting of me in the premises,-not 
for the said sum of upwards of $14,000, but for the said sum of, to 
wit, $11,000. 

Consequent upon the discovery of this difference of import be¬ 
tween the terms of the said letter of defendant’s attorney of March 
22, 1921, on the one hand, and those of his said letters of March 25 
and May 3, 1921, on the other, there ensued correspondence between 
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my attorney and defendant’s attorney in which the latter asserted 
and the former denied that by the terms of the said letter of March 
25, 1921, and the circumstances attending and leading to its writing 
I had become contractually obligated to deliver to defendant securi¬ 
ties as aforesaid of a value in February or March 1910 of $14,362.94. 
This correspondence embraced letters as follows: one from my at¬ 
torney of May 11, 1921; a reply thereto of May 12, 1921; a second 
letter of my attorney of May 14, 1921; a reply thereto of 
80 May 16, 1921; a third letter of my attorney of May 18, 1921; 

a fourth letter from him of May 20, 1921; a letter of de¬ 
fendant’s attorney of May 31, 1921 ; and a fifth letter of my attorney 
of June 1, 1921. The originals and copies, as the case may be, of 
all of these letters are now in my possession. 

In and by his letter of May 18, 1921, my attorney, as he had there¬ 
tofore repeatedly done, again in terms repudiated the contention of 
defendant’s attorney 7 that there had been any agreement or under- 
standing for a settlement on the basis of my delivering to defendant 
securities of a value in February or March 1910 of $14,362.69, as 
aforesaid, but concluded by expressing the hope that he might yet 
be able, within the next few days, to work out something in the way 
of a new settlement proposal by me which would go far enough 
beyond the understanding of March 22, 1921 (that is, the under¬ 
standing for a settlement on the basis of $11,000), to warrant said 
attorney’s at least submitting, and perhaps recommending, it to de¬ 
fendant; and two days later, in and by his letter of May 20, 1921, 
my attorney gave defendant’s attorney a list of such of the missing 
securities in the original trust estate aforesaid as had not theretofore 
been replaced and turned over to defendant and requested said at¬ 
torney to indicate what securities selected from that list, and to be 
delivered by me, would meet the requirements of a settlement ar¬ 
rangement satisfactory to defendant. In response, defendant’s at¬ 
torney in and by his letter of May 31, 1921, wrote my attorney, 

quoting from a letter of defendant to his attorney as follows: 

• 

“In the desire to bring this matter to an immediate conclusion 
I spent some time this morning in working out a combination on the 
figures given in your memorandum of May 23, that would approxi¬ 
mate the shortage of $14,362.69 as closely as possible and which at 
the same time would be reasonably fair to me without pushing my 
right to select to the limit;” 

the said letter then designating the identical securities mentioned 
and described in paragraph 17 of my said bill herein, and now on 
deposit in the registry of this court. 

Myself taking up the correspondence on my part on June 8, 1921, 
I wrote defendant’s attorney on that day as follows: 
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‘‘June 8, 1921. 

“My Dear Mr. Robbins: 

“For the sole purpose of averting, if possible, the carrying 
81 out of the malicious threat of your client to institute against 
me a suit which, while it would he ostensibly for the recovery 
of money, nevertheless as your client well knows would be in fact 
utterly destitute of merit and involve no risk of money loss on my 
part beyond the expenses of litigation, and at the same time if de¬ 
fended by me would inevitably operate, first and primarily, to bring 
about an exposure and wide publication of the failure and infirmities 
of one whom both duty anil deep affection require that I should so 
far as possible protect, and, second and incidentally, to inflict great 
grief and humiliation upon innocent and defenseless persons who 
are living, and possibly to cause injury to the name and distinction 
of innocent and defenseless persons who are dead, for and towards 
all of whom l feel deep affection and loyalty—I therefore now 
hcrebv offer to make with vour client the arrangements stated here- 
inafter. 

“First. Your client shall place in your hands for delivery to me, 
upon my making delivery to you of securities as hereinafter pro¬ 
vided, a. general release signed and acknowledged bv your client in 
person, and absolutely all-embracing. 

“Second. Upon being informed that you have in your possession 
such a release, and after I shall have been given an opportunity to 
examine it and shall have found it acceptable in its terms and man¬ 
ner of execution, I will deliver to you for your client, in exchange 
for such release, the bonds specified in your letter of May 31, 1921 
to Mr. McCandless and listed herein next below, upon and subject to 
the conditions hereinafter stated. The said bonds are as follows: 

$8,000 Kansas City Ft. Scott & Memphis Ry. Co. Rfnd. Mtg. Gold 
1%, due October 1, 1936. 

$8,000 Northern Pacific Ry. Co. Genl. Lien Rv. & Land Grant, 
3% due January 1, 2047. 

$2,000 Atchison Topeka & Santa Fe Ry. Co. Eastern Oklahoma 
Division 1st 4’s, due March 1, 1928. 

“All of the above mentioned bonds now have the current, and all 
subsequent, coupons attached thereto. If I shall make delivery of 
those bonds to you as herein provided, I shall at that time detach 
such of the coupons now attached to the bonds as may be necessary 
in order both to equalize the worth of the bonds delivered (February 
or March, 1910 valuation) to $14,361.94, and also to make interest 
follow the bonds from and after the date of such delivery only, the 
February or March 1910 value of the bonds first above listed to be 
taken as 81 V 2 , of those second above listed as 74, and of those last 
above listed as 97 %. 

“Third. The condition upon and subject to which I shall, if at 
all, deliver the above mentioned bonds to you as hereinabove pro¬ 
vided, is that you shall accept them for your client, and your client 
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shall take them, impressed with the same trust to which they and the 
securities heretofore delivered by me to your client and listed in my 
letter of December 13, 1919, to him are now subject, namely, a trust 
in favor of all those persons whose benefit and protection were con¬ 
templated at, and ever since, the inception of dealings between your 
client, Richard, Margaret and me with reference to this matter. 


“Verv truly yours, 

“JNO. MAYNARD HARLAN.” 

“Henry S. Robbins, Escp, 

105 S. La Salle Street, 

Chicago, Illinois:” 


82 


To this letter neither defendant’s attorney nor defendant 
himself ever replied in writing, but on June 9, 1921, the said 
attorney twice telephoned my attorney saying that the condition 
upon which I had offered to deliver the securities aforesaid was “in¬ 
admissible,” and being requested by mv attorney to put in writing 
what he wished to say, whether regarding said condition’s being 
“inadmissible” or regarding anything else, defendant’s attorney de¬ 
clined to write anything further about the matter. Thereupon, on 
June 10, 1921, i wrote defendant’s attorney asking him to send de¬ 


fendant an exact copy of my letter of June 8, 1921, aforesaid, but 
whether he complied with this request I do not know; I do know, 
however, that he never replied in any way to my letter of June 10, 
1921, which was as follows: 


“June 10, 1921. 

“My Dear Mr. Robbins: 

“As I understand, in your two conversations with Mr. McCand- 
less by telephone yesterday, you stated in substance, first, that you re¬ 
garded the “Third” clause of my letter of June 8, 1921 to you as 
“inadmissible,” for the reason that it did not leave it to your client 
to determine, after he should have got the bonds mentioned in my 
letter of June 8th, whether he would then go ahead and complete 
the trust, or would then turn over to Margaret a part of the entire 
securities and declare the trust undertaking at an end; and second, 
that while you had submitted to your client the substance of the 
“First” and “Second” clauses of my letter of June 8th you had not 
submitted the “Third” clause, and deemed it inexpedient to sub¬ 
mit it. 

“I think that I am entitled, and that all others concerned arc en¬ 
titled, to have the proposal embodied in my letter of June 8th sub¬ 
mitted in its entirety to your client, so that he may know from my 
own words just what my proposal is, and just what reasons impelled 
me to make it. 
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“If it is not agreeable to you to forward to your client the original, 
or a complete copy, of my letter of June 8th, I will send him such 
a copy of it mvself. 

“Very truly yours, 

JNO. MAYNARD HARLAN.” 

“Henry S. Robbins, Esq., 

105 S. La Salle Street, 

Chicago, Illinois.” 

12. Being justifiably doubtful that my said letter of June 8, 1921, 
or a copy thereof, in its entirety had been sent to defendant, and 
indeed feeling certain that it had not been, and believing that the 
situation indicated that the suit threatened against me in Chicago 
was in serious contemplation by defendant; realizing that if such 
suit should be brought my due and proper defense thereto would re¬ 
quire a disclosure of the relief agreement aforesaid and the con¬ 
ditions out of which it grew, with all the consequences afore- 
83 said, and feeling that justice to myself and the manifest im¬ 
portance, and indeed duty to said trustee, of forestalling such 
disclosure so dictated and required I resolved to transfer the field 
of negotiations and of passible court proceedings in the premises to 
Washington, the place of residence of both defendant and said trus¬ 
tee, and whether I had already sent to the latter in care of a Trust 
Company the securities in paragraph 13 of my said bill mentioned 
and described, being all of the securities contemplated and neces¬ 
sary, with those mentioned and described in paragraphs 11 and 17 
aforesaid of the said bill, to complete the substituted trust estate 
aforesaid in and by the relief agreement aforesaid undertaken and 
intended to be created. I accordingly came to Washington, and 
there engaged counsel by whose advice I have since been guided in 
the matter. My attorney here employed agreeing with me that 
treatment of the matter at Chicago had reached a position out of 
which any satisfactory issue seemed hopeless, in a word, an impasse, 
wrote defendant directly, and sent by messenger to his residence in 
Washington, on June 14, 1921, the following letter: 


“Honorable James S. Harlan, 

1720 Rhode Island Avenue, N. W., 
Washington, D. C. 

“Dear Mr. Harlan: 


“June 14, 1921. 


“I have before me a carbon copy of a letter of date June 8, 1921, 
addressed bv the writer thereof, now mv client, to Henry S. Rob- 
bins, Esquire, of Chicago, as your attorney, and offering, upon the 
conditions therein stated, to turn over to you certain securities speci¬ 
fied by you, which letter, or a copy thereof, I assume to have been 
sent you, as requested by my client, but out of abundant caution, I 
am enclosing a copy herewith. To this letter my client is as yet 
without a reply, and such I now have the honor to request you to 
make to me as promptly as possible after your receipt hereof. 
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“As respects the propriety of the conditions above referred to, 
namely first, that you receive the said securities as impressed with the 
trust in the letter mentioned, and, second, that upon their receipt 
you execute and deliver to my client the general release requested, 
I can not conceive any reasonable question to exist, and regard that 
matter as not open to discussion. 

“The securities mentioned are here, in Washington, awaiting your 
receipt accordingly: and it is due to you now to inform you that 
the other securities contemplated to l>e furnished by my client 
towards restoring the trust fund out of the dealing with which arose 
the situation leading to this communication have so been furnished, 
and have been delivered to and are now in the control of the trustee 
intended to be relieved in the premises. 

84 “In the circumstances, 1 feel that 1 mav confidently relv 

upon your acting in the matter as requested, and thereby 
relieving my client and me of the necessity of resorting to a proceed¬ 
ing by interpleader, with its inevitable disclosure in detail of what 
it ought to be the wish of every one concerned to be confined within 
the knowledge of those now aware thereof, and, as far as such be 
possible, forgotten. 

“Verv truly yours, 

HENRY E. DAVIS.” 

On June 17, 1921, having received no reply to his said letter, and 
having upon inquiry ascertained that defendant was at his country 
residence at Essex, New York, my said attorney repeated his said 
letter and addressed the same accordingly there; whereupon he re¬ 
ceived from defendant’s attorney at Chicago a letter, of date June 
20, 1921, stating that defendant had sent him, said attorney, my at¬ 
torney’s said letters of June 14 and June 17, 1921; quoting from 
his, said attorney’s letters to my attorney at Chicago of March 22 and 
March 25, 1921, aforesaid, professing that the latter constituted 
an agreement as aforesaid; stating among other things, as follows: 

“My client attempted in 1910 to create a trust fund such as is con¬ 
templated in your letter, and went so far as to contribute $83,000.00 
in cash to give to your client to invest in the requisite securities upon 
the distinct understanding that your client would acquire and con¬ 
tribute the balance of the required securities;” 

and closing with the expression of the hope that defendant and I 
might be brought together “in a new agreement for a trust of the 
character contemplated,” the first step in the direction of which, 
however, he stated should be mv unconditional restoration of the 
deficit in the securities that should have l>een purchased with the 
$83,000 aforesaid and my compliance with the alleged agreement 
aforesaid “of March last.” 

Because of pressing engagements at the time and of his desire be¬ 
fore replying thereto of conferring with me, I being at the time in 
New York City, my attorney merely formally acknowledged the said 
letter on the day of its receipt by him, June 22, 1921, replying 
thereto, however, at length on June 27, 1921. In the meanwhile, 
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on June 24, 1921, defendant’s attorney at Chicago wrote my attor¬ 
ney there in effect threatening immediate suit against me unless 1 
should forthwith comply with the alleged agreement of March afore¬ 
said, upon receipt of a telegraphic copy of which letter on 
85 Saturday, June 25, 1921, my attorney here telegraphed de¬ 
fendant's attorney at Chicago that in the existing circum¬ 
stances such proceedings would be in law malicious and treated ac¬ 
cordingly. On the following day, Sunday, June 26, 1921, my at¬ 
torney here received by special delivery mail from defendant’s at¬ 
torney at Chicago a letter, of date June 24, 1921, acknowledging mv 
said attorney’s letter of June 22, 1921, stating that he, defendant s 
attorney, was obliged to ask mine to write him not later than the 
following Monday, June 27, 1921, whether I intended to comply 
with the alleged agreement claimed to be evidenced bv the letters 
of defendant’s attorney of March 22 and March 25, 1921, aforesaid, 
and concluding as follows: 

“In re-reading my letter of the 20th, 1 see that I was somewhat 
inaccurate in what I said about the attempt in 1910 to create a trust 
fund. My understanding is that the effort at that time was that the 
two brothers should create a fund which should be used at the proper 
time to effect a settlement with the beneficiaries whenever Richard’s 
defalcation should become known to them, but that it was not the 
intention to vest in the beneficiaries at once any interest or claim 
upon the fund thus created, and 1 presume that the fund you now 
suggest would be of the same character.” 


This is the first intimation 1 ever received from any source that 
said defendant claimed, or would claim, that the securities procured 
with funds provided in accordance with the relief agreement aforesaid 
were intended to be used otherwise than as in substitution for the 
original trust estate aforesaid, or that such use thereof in any wise 
or to any extent was to depend upon the contingency mentioned, or 
any contingency, as also it was the first intimation received by me 
that, defendant claimed that the conduct of said trustee in respect 
of the original trust estate aforesaid was considered by him, defend¬ 
ant, to involve defalcation or anything more blameworthy than ill 
judgment and improvident and unskillful management due to busi¬ 
ness inexperience and inefficiency. And manifestly the statement 
“that it was not the intention to vest in the beneficiaries at once 
any interest or claim upon the fund thus created’’ is diametrically 
opposed to and disproved by the fact, hereinbefore appearing, that 
defendant did not and could not receive the income from the securi¬ 
ties purchased from and with such fund save and except through the 
direction, requested by himself, of the life beneficiary of the 
86 original trust estate aforesaid and her trustee, authorizing me 
to pay the said income to defendant, not as in his own right 
but as the representative of her, the said beneficiary; and the claim 
of defendant to the contrary hereof, as thus asserted by defendant’s 
attorney and repeated by defendant in both his answer and his affi¬ 
davit aforesaid herein, is an invention, pure and simple, and with¬ 
out any the slightest foundation in fact. 
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On Monday, June 27, 1921, my attorney here telegraphed defend¬ 
ant’s attorney at Chicago, acknowledging receipt of the latter’s said 
letter of June 24, 1921, and saying that my attorney’s said letter of 
June 14 and June 17,1921, to defendant abundantly showed that 
1 had literally complied with even defendant’s attorney’s version 
of the understanding of 1910. that defendant must accept or de¬ 
cline to receive the securities then here in Washington (being those 
now in the registry of the Court) impressed with the trust men¬ 
tioned in my letter of June 8, 1921, aforesaid, that any proceeding 
hostile to me would be immediately followed by bill of interpleader 
here, and that responsibility for whatever disclosure followed must 
fall upon defendant, and closing, “Letter follows." The letter thus 
promised, five (5) typewritten pages in length, was dictated by my 
attorney the same day, hut owing to unavoidable delay in the typing 
thereof was not mailed until the following day, Tuesday. June 28, 
1921, when it was mailed hv fast mail and by special delivery. On' 
Wednesday, June 29, 1921, my attorney received from defendant’s 
attorney at Chicago a telegram stating that no letter from my at¬ 
torney had been received and that suit against me at Chicago had 
been filed. For what reason I do not know, the bill in the said suit 
was signed not by said attorney nor by his said firm, but individually 
by a junior member thereof; and I am informed and believe that, for 
some reason also as yet unknown to me, an unsuccessful attempt was 
made to countermand the telegram aforesaid and prevent its de¬ 
livery to my attorney, but being received by him it imported the 
end of all effort at amicable adjustment in the premises and was fol¬ 
lowed by the filing of my said bill herein one week later. 

18. Pending the demand upon me in his behalf by defendant’s 
attorney at Chicago for securities as of the amount and value 
87 of $11,000 as aforesaid, the wife of said trustee, life bene¬ 
ficiary of the original trust estate as aforesaid, becoming aware 
of the said demand, of her own prompting and volition, and wholly 
without any suggestion or intimation from me in that behalf, stated 
that she remembered perfectly well that it was the contemplation of 
the relief agreement aforesaid that some portion of the fund thereby 
contemplated and intended to be provided should, if deemed by me 
necessary, be applied and used in paying personal indebtednesses of 
her said trustee, and likewise wholly of her own prompting and 
volition on March 5, 1921, she wrote defendant’s attorney at Chicago 
a letter, which on March 9, 1921, she confirmed to defendant, as 
follows: 

“New York, N. Y., March 9, 1921. 

“Dear Jim : 

“Mr. Robbins has probably communicated to you the substance 
of the letter I wrote March 5th to him as your attorney. But as you 
may wish to have it confirmed to you directly, I send you herewith a 
copy. 

“I request and authorize you to charge against the $25,000 con¬ 
tributed by me eleven years ago the sum of $11,000 which were ex¬ 
pended by John not for securities but in other ways which I sane- 
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tinned and approve. I consent and request that of the securities now 
in your possession which cost I believe .$72,000, securities then cost¬ 
ing $58,000 he deemed to have been purchased with money fur¬ 
nished by you and be so treated in anv settlement effected; and 
that only the balance of the securities in your possession representing 
a total cost of $14,000 be deemed to have been purchased with money 
contributed by me and be so treated. 

“This removes the obstacle to an early settlement of the whole 
matter. 

“Yours truly, 

“MARGARET.” 


And on March 0, 1021, being Sunday, her said trustee also wrote 
defendant as follows: 

“Yesterday, Mildred' (a family pseudonym for the wife of Rich- 
aid D. Harlan) “sent to your attorney, Mr. H. 8. R., a suggestion and 
a formal request which, when complied with, will automatically set¬ 
tle, to vour entire satisfaction, the claim now made by you that the 
money contributed personally by you eleven years ago for a certain 
purpose was intended by you to be spent onhj for the purchase of 
securities—which securities, as representing every dollar thus con¬ 
tributed personally by you, are now in your possession. Mr. R. 
will doubtless send you a copy of Mildred's letter of yesterday, which 
will explain itself. 

“This obstacle being thus entirely removed by Mildred’s formal 
request, the way is now open for a satisfactory settlement of all the 
other questions connected with the complete re-creation of a certain 
Trust Fund, leaving you no excuse for the legal proceedings that 
would bring scandal on the family •name. 

88 “David” (a family pseudonym for Richard D. Harlan) 

“is sending this report in compliance with the understanding 
between von and him that was reached on Friday.” 


Notwithstanding which explicit and express request of the said life 
beneficiary of the original trust estate aforesaid intended to be re¬ 
placed and reconstituted by and through the relief agreement afore¬ 
said, and of her said husband and trustee, defendant persisted in his 
demand upon me as aforesaid, with the result and the consequences 
in and from the proceedings herein appearing. 

14. That in November, 1919, 1 delivered to defendant the securi¬ 
ties then delivered bv me to him as aforesaid was due to the fact that 

•/ 

1 was requested and authorized so to do by the life beneficiary of the 
said original trust estate and her said trustee, as hereinafter appear¬ 
ing. 

When demand for the said securities was first made of me by de¬ 
fendant, which was in January, 1918, he gave no indication but 
that he regarded the same as being impressed with the same trust as 
the original trust estate aforesaid, and that in receiving them he 
would accept and held them, as I was doing, until delivered to said 
trustee, to be held by him as so impressed. Accordingly, I had no 
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hesitation in assuring, and did assure, defendant that 1 would comply 
with his demand as soon as I could return to Chicago without preju¬ 
dice to the work for the United States in which as aforesaid I was 
engaged in New York. When, however, as he later did, defendant 
began to speak of the said securities as his own property, notwith¬ 
standing that of the sum of $83,000 out of which they had been 
purchased $25,000 had been furnished by the life beneficiary afore¬ 
said, I resolved that without her authority, and that of her trustee, 
I would not deliver the said securities to defendant unless and until 
I should first receive from him an acknowledgment that he was ac¬ 
cepting and receiving them as impressed with the same trust as the 
original trust estate as aforesaid, for the obvious reasons, (1) that 
the sums of $25,000 furnished by the said life beneficiary and $58,- 
000 furnished by defendant as aforesaid had been commingled, and 
there was and could be no designation of any of the said securities 
as traceable in their purchase to one of the said sums as against the 
other; and (2) that inasmuch as the said life beneficiary always 
understood, and still understands, the relief agreement afore- 
89 said to have been and to mean what is set forth in my said 


bill, I could not with propriety or prudence, and I would not, 
without her consent and that of her said trustee deliver the said se- 
curites unconditionally to defendant. 

At the same time, because of the health of defendant, which, as 
I was informed, his physician, an eminent specialist, had warned 
him was then in an acutely precarious condition, I avoided then 
making sharp issue with him and decided to defer so doing until my 
return to Chicago when I could personally get the said securities and 
send them to him. 

Following my return to Chicago in November, 1919, after my 
continuous absence therefrom for two years as aforesaid, said life 
beneficiary' and her said trustee, impelled thereto by defendant’s 
threat to bring suit against me and thereby to bring about the 
dreaded disclosure aforesaid, with its inevitable greatly injurious 
consequences to the said trustee, requested and authorized me to de¬ 
liver unconditionally to defendant all the securities, so acquired and 
then held by me as aforesaid, and 1 so did on, to-wit, November 28, 


1919. 


15. As respects the allegations of my said bill that defendant is a 
resident of the District of Columbia and his explicit denial thereof 
in and by his answer herein, the facts are as follows: 

Defendant was a resident of Chicago, in the State of Illinois, from, 
to-wit, 1885 until, to-wit, 1908, in which latter year he removed to 
the City of Washington, in the District of Columbia, where he there¬ 
after bought and since its purchase has substantially continuously 
occupied a costly residence, No. 1720 Rhode Island Avenue, North¬ 
west. He owns no residence propertv at Chicago, or elsewhere in 
Illinois, has no definite abiding place when on rare occasions he 
visits there, and since 1906 has not had in either Chicago or else¬ 
where in Illinois any office or place for the transaction of his busi¬ 
ness of any kind, or any postoffice address. Since June 10, 1908, 


8—3771 a 


58 


JAMES S. It ART. AN VS. JOHN* MAYNARD HARLAN. 


lie lias been a resident member of the Metropolitan Club, and since 
May 1, 1911, a resident member of the Cosmos Club, each in the said 
City of Washington; and since leaving Chicago in 1906 he has had 
all of his memberships in clubs of that city changed from resident 
to non-resident memberships. And, as 1 am informed and 

90 believe, he makes, and has uniformly made, his income tax 
returns to the Collector of Internal Revenue for Maryland, 

as all residents of the District of Columbia are by law required to 
do, and he has never made any such return otherwise. 

16. And as respects the residence of said trustee, the allegation of 
my said bill concerning which is also undertaken to be questioned 
and even denied by defendant, the fact is that notwithstanding his 
temporary sojourn at Montreal, in the Dominion of Canada, he has 
never abandoned his residence at the said City of Washington, but 
to the contrary has ever since first taking up the same continuously 
claimed, and now claims, it to he his residence; and the only color 
for the allegations of defendant to the contrary is that he has, for 
purposes of his own, arbitrarily, but without effect, sought to coerce 
the said trustee to remain away from Washington, notwithstanding 
which he continues to come and go to and from the said City at his 
pleasure, and, as he has repeatedly declared, he regards the same as 
Ids home and has always intended and now intends thereto to re¬ 
turn and therein permanently to reside when permitted by his cir¬ 
cumstances so to do. 

17. Directly to the contrary of his statement to me in that behalf 
when entering into the relief agreement aforesaid, and notwithstand¬ 
ing the plain and unequivocal language of the law prohibiting any 
member of the Interstate Commerce Commission of the United States 
becoming pecuniarily interested in any manner whatsoever in such 
securities, to continue to hold such office, defendant in and by his 
said affidavit, as bv reference thereto appeal's, asserts and contends 
that he had reached the conclusion that there was no legal or moral 
objection to his aiding the trustee aforesaid by purchasing ‘"railroad 
securities” as aforesaid, because of his, defendant’s, being a member 
of the said Commission, but that, nevertheless, he determined to 
avoid personally purchasing such securities and thereafter personally 
collecting interest and dividends thereon, and that for that reason he 
procured and enabled me to buy with his funds such securities, for 
replacement, if and when by him deemed necessary, timely and ef¬ 
fective, and then only, of those of like kind in the original trust es¬ 
tate aforesaid, and in the meanwhile to hold them for himself per¬ 
sonally and for and on his own account and not otherwise; and he 

now claims accordingly. 

91 This assertion and contention of defendant I totally, posi¬ 
tively and specifically deny, and to the contrary I repeat the 

allegation of my said bill in that behalf and now again allege and 
aver that at the time of entering into the said relief agreement both 
defendant and I were in absolute accord in construing and under¬ 
standing the law to forbid him, under penalty of removal from office, 
to have any pecuniary interest of what kind soever, legal or equitable, 
direct or indirect, present or prospective, in the securities or any of 
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them contemplated by the said relief agreement to be procured in 
aid of the said trustee and the original trust estate aforesaid; and I 
deeply resent the effort of defendant now made to cause it to appear 
that 1 conspired with him to procure the said securities ostensibly for 
the purpose last aforesaid but in reality for himself, or to do or to 
connive at anything to that end, an act which if committed by us 
would have constituted an infamous crime against the United States, 
punishable by fine of as much as $10,000 and imprisonment in the 
penitentiary for as much as two years, either or both; and I invite 
attention to the fact that by now claiming that, in the language of 
his said affidavit, I was to use the funds furnished me by him to pur¬ 
chase such securities and to hold them as a mere custodian for him 
and subject to his order, and to deliver them to him at any time upon 
his request, and meanwhile to collect and transmit to him the in¬ 
come thereon as it accrued, defendant not only emphasizes as being 
a fact that, as he now claims, the said securities were to go to the 
relief of the said trustee and the said original trust estate, if at all, 
only by way of compounding felony, as throughout his said affi¬ 
davit appearing and as hereinafter indicated, but also that according 
to any possible construction or understanding of the law aforesaid 
he admits having consciously and deliberately violated the same as 
well as the oath of office taken by him when assuming membership 
of the Commission aforesaid,—offenses, his attempt to involve me in 
which I repudiate and denounce. 

18. That defendant delayed bringing against me his suit at Chi¬ 
cago in accordance with the alleged agreement of settlement of 
March, 1921, is manifestly untrue in the light of what hereinbefore 
appears; and likewise untrue is each of the statements of de- 
92 fendant (1) that I instituted the proceeding herein for the 
purpose of multiplying litigation and of obstructing and de¬ 
laying the accounting prayed for by him in his said suit at Chicago, 
and (2) that I have brought publicity, shame and humiliation upon 
the family by filing my said bill herein. My reason for trans¬ 
ferring to Washington the field of contention between defendant 
and me is as hereinbefore set forth and in no particular and in no 
sense otherwise. And to impute to me the unavoidable disclosures 
in the premises because I chose to set myself right in a proceeding 
in which I might assume the role of actor instead of submitting to 
do the identical thing in the role of accused, besides being to the 
last degree puerile, involves further the falsehood of charging that 
even through this my proceeding I have brought any such publicity, 
shame or humiliation upon any one whomsoever. 

As by reference to my said bill herein appears, in setting forth in 
paragraph 5 thereof the condition into which the original trust estate 
had been brought, and which induced the relief agreement afore¬ 
said, I imputed to the trustee of the said estate only want of train¬ 
ing, inexperience and unskillfulness in business affairs, and inef¬ 
ficient, unwise and imprudent handling and management of the said 
estate, and I now allege and aver that there was in the conduct of 
the said trustee leading to that condition nothing whatever due to 
immorality of life of what kind soever, nothing involving moral 
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turpitude of what kind soever, and nothing indicating in what man¬ 
ner soever intentional or conscious wrong-doing of what kind soever; 
and defendant could readilv, fully and truthfully have answered the 
allegations and averments of my bill in that behalf by admitting 
the condition of the said original trust estate as alleged without any, 
the slightest, reflection upon the conduct morally or upon the inno¬ 
cence of wrong-doing of the said trustee; instead of which, through 
malice born in part of a sordidness, which under altered conditions 
he now has no motive to suppress, and in part of egotistic revolt 
against the presumption of disagreeing with and affront to his arbi¬ 
trary and unrestrained self-sufficiency, he has seen fit to throw open 
the door of the closet, until now successfully concealing a 
93 family skeleton, and to expose the latter in all its gruesome¬ 
ness to the public gaze; besides which, by his wholly false 
and unfounded claim that the relief agreement aforesaid was to be 
given efficacy only in case the relief thereby intended should be de¬ 
manded, granted and accepted, under conditions involving com¬ 
pounding a felony, he has put himself in a class in which he falsely 
claims to include me. Such dishonor, shame and humiliation as 
this involves may, in the circumstances, confidently be left to de¬ 
fendant as his monopolv. 

JOHN MAYNARD HARLAN. 


Subscribed and sworn to before me this 16th day of November, 
1921. 

[seal.] EDITH H. HEISKELL, 

Notary Public, I). C. 

94 $25,000# No. 4123. 

National Savings and Trust Company. 

Washington, D. C., Feb. 5th, 1910. $25,000#. 

Pay to the order of James S. Harlan Twenty five thousand 
Dollars. 

To Chase National Bank, New York. 

CHAS. C. LAMBORN, 

Asst. Treasurer. 

9 

6 

7 

WM. D. HOOVER, 

President. 

[Stamped across face:] Paid Feb. 9, 1910. Chase National Bank. 

(Endorsed:) Pay to Margaret M. Harlan or order James S. 
Harlan. Pay to John Maynard Harlan or order. Margaret M. 
Harlan. John Maynard Harlan. Pav to The Corn Exchange 
Nat’l Bank, or order. Jno. Maynard Harlan. Pay Bank of The 
Manhattan Company New York Feb. 7, 1910. Corn Exchange 
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Nat’l Bank, Chicago. Frank — Smith, Cashier. Manhattan Com¬ 
pany, Check Department, Feb. 9, 1910. Received Payment 
Through New York Clearing House. 

95 Order Denying Motion to Dissolve Temporary Injunction. 

Filed November 18, 1921. 

* * * * * * * 

This cause having come on for consideration by the Court upon 
the motion of the defendant James S. Harlan to dissolve the pre¬ 
liminary injunction heretofore issued herein on July 29, 1921, and 
having been presented by counsel and considered by the Court, 

It is this 18 day of November, 1921, Adjudged and Ordered that 
the said motion of the said defendant be, and the same hereby is, 
denied, with the right, however, to the said defendant to renew the 
same if this suit be not proceeded in with reasonable diligence on 
the part of the plaintiff. 

JENNINGS’ BAILEY, 

J ustice. 


Answer of Defendant Richard D. Harlan. 

Filed November 28, 1921. 

******* 

Now comes the defendant, Richard D. Harlan, and for answer 
to the bill of complaint in the above-entitled cause, or to so much 
thereof as he is advised it is material and necessary for him to 
answer, answering says: 

1. This defendant admits all and every the allegations of said 
bill of complaint with like effect as though each of said allegations 
were herein specifically admitted. 

2. This defendant claims and alleges that he is entitled to 
96 receive, hold, keep and use for the purposes of the relief 
agreement in said bill of complaint described and set forth 
all those certain bonds mentioned in paragraph numbered 17 of said 
bill of complaint; or, if it shall be held that said bonds were not 
duly substituted with the consent of the other defendant in this 
cause, James S. Harlan, for the sum of $14,362.69, as in said bill 
of complaint alleged, then this defendant claims and alleges that he 
is entitled to receive from said plaintiff and to hold, keep and use 
for the purposes of the relief agreement aforesaid the said sum of 
$14,362.69, with whatever interest, if any, thereon the plaintiff 
shall be held to be chargeable with. 

3. This defendant further claims and alleges that he is entitled 
to receive, hold, keep and use for the purposes of the relief agree¬ 
ment aforesaid anything and everything of value, whether securities 
or money, that may be dcmandable of and from the plaintiff or 
anyone else, by reason of plaintiff's having received, as in said bill of 
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complaint alleged and admitted, the said sum of $83,000 therein 

and also in the answer of said defendant James S. Harlan mentioned, 

of which, as in said bill of complaint alleged, $58,000 were furnished 

by him, the said defendant James S. Harlan, and $25,000 were 

furnished by the wife of this defendant. 

•» 


Wherefore this defendant desires that his co-defendant, James S. 
Harlan, interplead with him in respect of the premises. 

RICHARD D. HARLAN, 

Defendant. 

WILLIAM E. LEAHY, 

Attorney for said Defendant. 


07 State of New York, 

Connt}i AY iv York', ss: 

Before me, a Notary Public in and for the County & State New 
York aforesaid, personally appeared Richard D. Harlan, who, being 
by me first duly sworn, deposes and says that he knows the contents 
of the foregoing answer by him subscribed and that the statements 
therein made of his own knowledge are true, and that those made 
on information and belief he believes to be true. 

RICHARD D. HARLAN. ' 

Subscribed and sworn to before me this 26 day of November, 1921. 
[seal ] EDWARD C. PLATTO, 

Notary Public, Queens County No. 1736. 

Certificate filed in N. Y. County. 

New York Register No. 3127. 

New York County Clerk No. 127. 

My Commission Expires M’ch 30, 1923. 


Memoranda. 

November 29, 1921.—Order to calendar cause for trial at next 
term of Court, filed. 

December 27, 1921.—Order of Court of Appeals of December 
24, 1921, allowing special appeal, filed. 

98 Assignments of Error. 

Filed January 3, 1922. 

******* 


1. The Court erred in entering the order granting the temporary 
restraining order, 

(a) Because the allegations of the bill of complaint present no 
facts or circumstances legally sufficient to warrant or justify the 
Court in granting the temporary restraining order. 
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(/>) Because the Court was without power or authority to issue 
the said temporary restraining order, the effect of which was to 
enjoin and restrain this defendant from prosecuting a certain cause 
of action instituted by him in a Court of one of the States. 

(c) Because the Court is expressly prohibited from granting any 
injunction to stay proceedings in any state Court, which is the relief 
prayed in and by the bill of complaint filed in this cause. 

(d) Because the issuance of the said temporary restraining order 
has the effect of staying proceedings instituted in a state Court, in 
violation of the statute of the United States applicable to and in 
force in the District of Columbia. 

2. The Court erred in denying the motion of this defendant to 
dissolve the temporary restraining order, and issuing the preliminary 
injunction in this cause, 

(«) Because the allegations of the hill of complaint present no 
facts or circumstances legally sufficient to warrant or justify the 
Court in granting the temporary restraining order. 

99 ( b ) Because the Court was without power or authority to 
issue the said temporary restraining order, the effect of which 

was to enjoin and restrain this defendant from prosecuting a certain 
cause of action instituted by him in a Court of one of the states. 

(c) Because the Court is expressly prohibited from granting 
any injunction to stay proceedings in any state Court, which is the 
relief prayed in and by the hill of complaint filed in this cause. 

(d) Because the issuance of the said temporary restraining order 
has the effect of staying proceedings instituted in a state Court, in 
violation of the statute of the United States applicable to and in 
force in the District of Columbia, 

3. The Court erred in denying the motion of the defendant to 
dissolve the preliminary injunction, 

(a) Because the allegations of the bill of complaint present no 
facts or circumstances legally sufficient to warrant or justify the 
Court in granting the temporary restraining order. 

(b) Because the Court was without power or authority to issue 
the said temporary restraining order, the effect of which was to en¬ 
join and restrain this defendant from prosecuting a certain cause of 
action instituted by him in a Court of one of the states. 

(c) Because the Court is expressly prohibited from granting any 
injunction to stay proceedings in any state Court, which is the relief 
prayed in and by the bill of complaint filed in this cause. 

(d) Because the issuance of the said temporary restrain- 

100 ing order has the effect of staying proceedings instituted in 
a state Court, in violation of the statute of the United States 

applicable to and in force in the District of Columbia, 

(e) Because upon the facts presented by the bill of complaint and 
the affidavit of this defendant in support of his motion to dissolve 
the issuance of a preliminary injunction or its continuance in effect, 
as an incident to the bill of interpleader was improper and without 
legal justification. 

(/) Because the defendant in and by his answer to the bill of 
complaint and the affidavit in support of the motion to dissolve the 
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preliminary injunction having expressly disclaimed any interest 
in the subject-matter of the hill of interpleader, no legal or equitable 
basis was presented for the issuance of or continuance in force of the 
said preliminary injunction. 

The foregoing constitute errors relied upon hy the defendant, 
•lames S. Harlan, on the appeal in this cause. 

GEO. P. HOOVER, 

Attorney for Defendant James S. Harlan. 


Service of a copy of the foregoing 
edged this .Id dav of January, 1922. 

” * A. / 


assignments of error acknowl- 

HENRY E. DAVIS, 
Attorney for Plaintiff. 


101 Designation of Record. 

Filed January 3, 1922. 

% 

$ sfe $ $ $ $ $ 

Morgan H. Beach, Esq., 

Clerk Supreme Court, District of Columbia. 

Sir : 

In making up transcript of record on appeal to the Court of Ap¬ 
peals of the District of Columbia in the above entitled cause you 
will please include the following: 

1. Bill of complaint filed July 5, 1921. 

2. Temporary restraining order entered and filed July 5, 1921. 

3. Memorandum of approval of undertaking injunction and filing 
July 5, 1921. 

4. Memorandum of deposit of securities in registry of Court by 
plaintiff July, 5, 1921, 

5. Motion of defendant, James S. Harlan to dissolve temporary 
restraining order filed July 14, 1921. 

6. Memorandum of order entered and tiled July 15, 1921 con- 
tinuing restraining order and motion to dissolve to July 20, 1921. 

7. Memorandum of order entered and filed July 20, 1921, con¬ 
tinuing restraining order to July 29, 1921. 

8. Memorandum of subpoena to Richard D. Harlan to answer, 
returned “Not to be found’’ July 20, 1921. 

9. Memorandum opinion of Justice Hoehling filed July 29, 1921. 

10. Order entered and filed July 29, 1921, denying motion to 
dissolve temporary restraining order, granting preliminary 

102 injunction and reserving right to defendant James S. Harlan 
to move to dissolve. 

11. Memorandum of injunction undertaking approved and filed 
August 2, 1921. 

12. Memorandum of order entered and filed August 29, 1921 ex¬ 
tending time of defendant, James S. Harlan for pleading and mov¬ 
ing to dissolve preliminary injunction. 
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13. Memorandum of order entered and filed September 16, 1921 
further extending time of defendant, James S. Harlan for pleading 
and moving to dissolve preliminary injunction. 

14. Answer of defendant, James S. Harlan to bill of complaint 
filed October 3, 1921. 

15. Motion of defendant, James S. Harlan to dissolve preliminary 
injunction and affidavit in support and exhibit, filed October 3, 
1921. 

16. Memorandum of motion of plaintiff, filed October 19, 1921, 
to extend time to answer motion of defendant, James S. Harlan to 
dissolve preliminary injunction. 

17. Answer of plaintiff to motion of defendant, James S. Harlan 
to dissolve preliminary injunction, filed November 16, 1921. 

18. Order entered and filed November 18, 1921 denying motion 
of defendant, James S. Harlan to disslve preliminary injunction. 

19. Answer of defendant, Richard D. Harlan to bill of complaint, 
filed November 28, 1921. 

20. Memorandum of order to calendar cause for hearing for De¬ 
cember Term, filed November 29, 1921. 

21. Memorandum of order of Court of Appeals allowing special 
appeal, passed and filed December 24, 1921. 

103 22. Assignments of error. 

23. This designation of record. 

GEO. P. HOOVER, 

Attorney for Defendant James S. Harlan. 

Service of a copy of the foregoing designation of record acknowl¬ 
edged this 3rd day of January, 1922. 

HENRY E. DAVIS, 
Attorney for Plaintiff. 

Additional Designation of Record. 

Filed January 5, 1922. 

$ j|c jfc j|c sfc stc * 

The plaintiff designates the following to be included in the tran¬ 
script of record on the appeal in the above-entitled cause: 

Affidavit and exhibit, accompanying and made part of, answer 
of plaintiff filed November 16, 1921, to motion of defendant James 
S. Harlan to dissolve preliminary injunction. 

HENRY E. DAVIS, 
Attorney for Plaintiff. 


9—3771a 
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104 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

1, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 103, both inclusive, to be a true and correct transcript of tbc 
record, according to directions of counsel herein filed, copies of 
which are made part of this transcript, in cause No. 39,161 in 
Equity, wherein John Maynard Harlan is Plaintiff and James S. 
Harlan and Richard D. Harlan are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th day of January, 1922. 

[Seal of Supreme Court of the District of Columbia. ! 


L. M. G./E. W. 


MORGAN H. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3771. James S. Harlan, appellant, vs. John Maynard Harlan. Court 
of Appeals, District of Columbia. Filed Jan. 16, 1922. Henry W. 
Hodges, clerk. 
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